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: - Abatement. and Revi vor. : 


F 
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' > 5 Ae | 3 ; webs ; : 4 | E | 
I hat fhall abate the Suit and E Contra, and the Pro- l 
i _ ceedings on Bills of Revivor. © 


ing the ſuit, there iſſued a citatio ad ba er, cauſam, 2 
but then it muſt have appeared to the judge y proof that the — 
party was dead, for it was not enough for the judge to know enfam id 
it in his * private capacity, it was neceſſary that it ſhould be civil und eager 
pod to him judicially ; but this proceſs lay only againſt the l . 
eir of the defendant, and for the heir of the 1 and ſo * 2 
from heir to heir u/que ad conclufionem cauſe, and even after Ke 1 3 
tence, to have execution of the ſentence pronounced.  _ 
R/ / w 


. 
Who may bring 


7. the civil and canon laws if any of the parties died pend- Bil of _revivor. 
* 


1 » 


: Analogoys to this in the court of ChancerFMsthe bill of revivor, the bill of revi- | 


and the ſubpana ad tevivendum is the ſame as the citatio ad re- Vor. 
aſumendam cauſam, and the Jubpena is only for the heir, or exe- 
eutor, or adminiftrator who come in privity, (as they call it) 
that is, in immediate repreſentation to the party litigant de- 
ceaſed," for.a deviſee or allignee of any plaintiff cannot have 
i 8 8 a. ſubpena 
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y 2 deviſee 
gnee may 


* 


"Wo 
WU , 


| In what caſe a 
| bill of revivor 
As neceſſary. 


were ſo far materially concerned in intereſt, as to make it ne- 


a But the ſecond and better reaſon is, becaulo where the par- an 


complaint. 


a ſubpena ad revivendum after the deceaſe of ſuch plaintiff, and 


this is for two reaſons: | . br 
. 2 il 

Firft, becauſe. they looked upon a ſuit to be but a choſe in 
adtian, which was not aſſignable over, for fear of maintenance, I 
but this reaſon has been fince obſolete in the court of Chan» Wl and 
cery, where they allow the aſſignment of ſuch intereſt, — tior 
| . | | of 1 


deviſes or affigns his intereſt and dies, if the deviſee or af. MW ©" 
gnee were to bring his bill of revivor Sn the defendant, diec 


the heir or executor would be pretermitted, who might“ have *2 b 


a tight to conteſt ſuch diſpoſition, and therefore he muſt bring I Prel 


his original bill, and make the heir or executor a party. 1 © ; 


Ch, Ca. 122 174. N x 561 nh 
If the plaintiff dies pending a ſuit, it is abated, and his I app 
executor or adminiſtrator muſt revive the cauſe before he can ¶ hou 
proceed thereon. 21 | 7 offic 
8 | | 68 catic 

So if a defendant dies, the ſuit is abated, and if it is a per · ¶ anſy 
ſonal demand againſt him, the bill muſt be to revive and vive 
ſwer, and the ſubpœna to the ſame purpoſe. 3 k 


But with reſpect to an abatement by the death of p ties, it 
is an univerſal rule, that it muſt be by the death of ſuch, as 


ceſſary to have their repreſentatives befote the court, before 
the cauſe can be finally ce ſo that where ever a death 
happens. and yet the right ſurvives, and the cauſe is in the 
fame plight and condition after the demiſe, as it was before, 
there. is no need of the revivor, becauſe no other perſon is to 
be ſent for, nor any other perſon to be made party to rhe 


* 
- 


But where the right does not ſurvive, or there is any altera- 
tion therein by the death of any of the parties, there, the 
cauſe muſt be revived, againſt the * perſon or perſons, who in 
—_ of repreſentation ought to be parties, or the cauſe cannot 


And when it is neceſſary to revive, a bill of revivor may be ¶ ſhoul 
exhibited, and ſubpœna to revive and anſwer, or to revive only, Nenſui 
(as the caſe requires) may be of courſe iſſued by a perſon in-Mhas tl 
titled to revive, and if the bill be to revive only, then on the WinRit: 
defendant's appearance, or after the defendant's time for ap- Nit is 
pearing is out, and an attachment iſſued for want of an ap- Many p 
pearance, all the proceedings in the former ſuit, ſhall on anWene; 
attorney's motion ftand revived, and the cauſe may be pro- ay f 


_ ceeded on, and the rules for anſwering this bill, where an an- No cal 


ſwer 
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ver is required, are the ſame; as upon an original bill. See 
In he caſe of the Attorney General againſt Carden, Gilborne The proce 
and others in this court, Trinity.term 1759 ; on an informa- gs in.reonvng 


4 
i 7 


tion for a forfeited eſtate in the nature of an EnghM" bill, one E 1 
of the defendanrs againft whom the information only | n/a vive only, and 


an account of rhe 
ceived them as a 
died after he had anſwered, an | 
to be heard, and it being thought neceſſary to bring his re- 


Jum of an eftate during the time 


preſentative before the court meerly as a party for conformity, 1 

only the defendant appeared in the preceding term within the * 

fur days allowed for that purpoſe, an inimeitichel on the 
(as 


an * information was accordingly filed, but no anſwer was 
prayed by it, and the ſulpana that iſſued thereon was to revive, 


eſtrator 8 by the court, having anfwer and 
d the cauſe had been ſet down revive, |» 


hit I appearance a motion was made, (as uſual) that the cauſe 
can ſhould Rand revived, but the ęourt Ithraugh the miſtake of the 
officer in his information of — practice) thought the 1 
cation too early, and that although the information prayed no N 
der- anſwer, yet that the motion that the cauſe ſhould ſtand re- 
an- ¶ vived ſhould not be made until after four days aſter the ap- 
n . to revive; and thereupon, within theſe 
7 our days in this term the defendant's attorney moved a rule 
it of courſe for time, until the firſt day of the enſuing term to 
as anſwer, but on ſolemn debate this rule was ſet aſide, and the 
"ne. fl court reſolved the practice to be thus, that where the bill is 
fore WM meerly to revive, and does not require an anſwer, the defendant 
eath IM has but four days after ſervice with progels to revive, to ſhew 
the cauſe, either by anſwer, or plea, why the cauſe ſhould not be 
fore, I revived, and that upon an appearance being entered, or at- 
is to tachment for want of an appearance, the plaintiff's 1 | 
> che may move the court of courle, that the cauſe may ſtand | 
| vived. But if the defendant would have further time to ſne.x 
auſe againſt the revivor, he is to make * a ſpecial application 6 
* by counſel within the four days, and to give the uſual notice 
the ef the motion. en FP | ee 
0 in And in che fame caſe, a ſpecial application was made, as che The king's buſi- 


down before it, and accordingly the court ordered that it 


king's revenue was concerned, that the cauſe might be for- neſs in this court 
warded in the paper and placed above others chat had been ſet 15 


be 
"a 


ay beWſhould be the firſt in the paper for the firſt hearing-day in the 
only, Nenſuing term: and were unanimouſly of opinion that the king 
on in- has this right in the Exchequer, being the court which was. - 
»n the inituted Br the management of his revenue only, and that 

r ap- Wt is only under the ſurmiſe that his revenue is concerned, hat 

n ap- ny perſon can ſue in the Excheguer ; and therefore the At 

on alBWeneral in any caſe, where the king is actually concer 

” yo ay ſtop all other buſineſs not only himſelf ro move, but alſo 

an any . 


o call on a motion where he is to fend it. 


\ 
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| | There 
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Fenn cs Abatement and Revivor. 

' Noanfwer come There is no anſwer generally neceſſary to a bill of revivor, 

' monly neceſ- the cauſe will ftand revived without any anſwer, for the cita- 

| * ſary to this tion brings the repreſentative into court, and being there, upon 

on = Be 25 motion as aforeſaid, the cauſe ſhall ſtand revived againſt him, 
20 xr cf becauſe the heir does not ſhew any thing to the contrary,” the 
-  ſhew cauſe a- ede of the anceſtor by the attorney continues to him at 

gainſt the re - if there had heen - no demiſe ; but the“ defendant may for his 

_ vivor. benefit, put in any plea, or anſwer, and ſhew that he is noi. 

ed M heir, or has not the like intereft, or that there is not the ſame 

23 cauſe of complaint againſt him. 9 


The bill of re- The bill of revivor muſt purſue che firſt bill, becauſe other- he 
vivor to phrſue wiſe it is not a revivor of the ſame ſuit, and it muſt recite the 


i 3 bill and ſubſtance, or material parts of the pleadings ſhortly, and not alor 
| ew Fon s 0. to recite them in c verba, or it may be referred for prolixity, Y 
; and is to ſet forth the abatement, with a prayer to revive, and 5 
of a ſubpena againſt the defendant, or the party againſt whom R 

the revivor is ſought,” to: ſhew cauſe why the cauſe ſhould not" 
| Rand revived, and this bill is to be engroſſed, ſigned and filed | 
in the ſame manner with the original bill. See Title Bills. 50 
r . 7 3 a r * 7% 6; e. 
Or the defend- In caſe there be any material difference between this bill il 
ant may demur. and the former, the defendant may demur; and upon ſuch en 
demurrer the bill of revivor ſhall be diſmiſſed, becauſe the 8 
78 prayer of the bill is, that the plrainge may ſtand in the ſame * 
plight and condition as at the time of abatement, therefore 


matter coming to the knowledge of the party 6 fine 
the abatement cannot be inferred in the bill of revivor, for this 
would make it partly an original bill and partly a bill d 


revivor. 
*8 + But if any new matter-ariſeth by the abatement, which 
Unleſs matter makes it neceſſary to add a new charge, that may be infertec 


Oy the in the bill of revivor, as the plaintiff may pray a diſcovefy d 
pare og aſſets in the hands of an heir or executor, and a ſubpena to re 
hands of an heir vive and anſwer, in which caſe the defendant muſt anſwenf 
or executor. | eee court 92 then on an attorney's motion, ordet 
UE Saas 5 :; tutoru nn hnems: oe: 


Admiſſion f Where a bill prays either an admiſſion, or a diſcovery « 
be or ogy de- aſſets from the legal repreſentative of the dead party, it. ĩs g 
5 8 * . nerally held, that if the executor or adminiftrator of the d 
ſufficient, but ceaſed defendant admits aſſets ſufficient to anſwer the deman( 
the aſſets to be in queſtion, this is good, but in ſome caſes the court will not 
ſet forth. * allow it to be ſo, though this rarely happens: Indeed, if the 
IS heir or executor ſets forth the ready value of the real eſtatſit i 
| ſubject to debts, this is good becauſe the eſtate is a permanen 

— , * »Rtake; but after an admiſſion of perſonal aſſets it may be i 

| the power of the party either to waſte or run away with them 
for in this caſe nothing but the perſon of the party is at ſtake 

And there may be cates where two executors are appointec 

8 5 . | * 7 «437 


5 * ; 
* 28 5 * 
” MY , 
8 a * | —_ 


Pa 


ne refuſes to act, and the other who is inſolvent poſſeſſes tgñůge : 


ivor nd th f 
hole aſſets, and therefore when any of theſe caſes appear to 
MY 7 court, or where the party who poſſeſſes the * aſſes is in *g "4 ©" ll 


dubious circumſtances, it is no new thing for the court to 
oblige him to ſet forth the very aſſets in ſpecie, to the end, the 


» "*Wplaiariff may purſue and follow them, and know where they d 

1 are, and 0 to come by them, but this rarely happens, and WES + 
1 be: s only done in extraordinary . N N 4 
ſam ö , eis 8 1 A 7AM * 8 | : — | 4 | | 335 | BIR | k | 
x a But where ſtrangers or even debtors to the eſtate- are made Strangers or e- 


arties to the bill of revivor, and a diſcovery of aſſets ſought en %edtors to 
hereby as againſt them, they ſhall never diſcover them to any —_— 


de chene, but to the executor, or adminiſtrator of ihe party, who . — 
d no lone can recover them; eſpecially where the executor or ad- to the — — 
irity, niniftrator by his anſwer hath admitted  afſers ; for, a flran- oraminiſirator, 


ger, where there is no privity of eſtate between him and the ind eſpecially if | 
eſtator ſhall never ſue {rangers who are no. ways accountable n gener 2 
o him. 4 A | 8 Ld | + | hath admitted 
Indeed if the executor or adminiſtrator appears plainly to Though the 
he court to be inſolvent, caſes may be found where the court executor be in- 
ill lay their hands on the aſſets; but this ſcarce ever hap- folvent, yet the 


v 2 pens, nor can the court (ſtrictly ſpeaking) oblige any exe- OS . 


utor to give ſecurity to anſwer the debt, it was the teſtator on the aſſets, or 
hat made him executor, and appointed him to ſtand in his oblige the exe- 
place, and if he waſtes, or runs away with the aſſets, there is cutor to givg 


10 helping it. "I ; 


* If an executor or adminiſtrator upon a bill of revivor 10 * 
does by his anſwer admit aſſets, and the plaintiff upon coming if an executor 
nof the anſwer, revives his ſuit, and proceeds in the original or adminiſtrator 
auſe upon the reviyor, it is ſaid he ſhall never afterwards admits «gp | 


whickWefer the anſwer for inſufficiency, for this he ought to have hit 2nIwer, anc 

„ be prvcatdedepo tavive: he. colghed hr} ay gp 7 

very ocauſe, his doing whereof is an admiſſion that the anſwer was he cannot after- 

a to reFWull and perfect, or otherwiſe he might have excepted thereto, wards refer the 
and had the opinion of the court thereon. : - anſwer — mw 


If a bill be brought againſt a man and his wife, where the If hill be 
atter wholly concerns the wife, they both anſwer, and the brought againſt 


very huſband. dies; here, a bill of revivor muſt be brought againſt a man and his | 8 
it äs gehe woman, for ſhe ſhall not be obliged to abide by that an — 


ſwer which ſhe together with her huſband, or ſeparately as ngen the... 


is wife, hath formerly made, becaufe ſhe was then under wife, and they 
overture, and conſequently under the awe and influence of anſwer either 


, if ther huſband; but if the matter in queſtion remain in flatu«quo, Jointly or feve- 
al eſtatWi is at her election whether ſhe will abide by that anſwer, or = ? _ Ku 
1 7 — * 1 a bill of 10 
* 4 viver muſt be brought againſt the woman, / 
1 them Dy ern Haha 8 NY T7 "oy 1 ATED | | 
t ſtake 8 ; 22 
pointe _ 4 
I. 1 


1 


Baron vnd fe 3 ben a man and his ariſe be plain aintiffs, . add he; delpntinp A 
MN fg anſ\xers, and the huſband dies, the wife has it in * pleion, teri 
| feme bas it at Whether the will exhibit a new bill, or proceed on the old one bill 
der election ie for ſhe may change her cauſe of complaint, or ſen! 
Whether to re- got, at election, becauſe the former ſuit was COB IENOt when ſtra 
SE vp — aer the en of her huſband. for 
' %a L * gra 
ta — ſole | Where a 2 ſole LY <4 weh highs; 5 be mar- 
_ anſwers debe af- ries, the re may proceed againſt her without revivipg, \ 
4 e ets, forit. caulesno abatement, and the huſband ſhall de bound dy he 
* 1 the anſwer ſhe made whilſt ſole; for ſhe ſhall not take advan- pre 
tage of her own act. And in this caſe,” there is no tccalion, 1C 
13 * mY n _ nor is i Proc Aiſed, for the plaintiff to obtain an order to mal 
e the hu a party to the ſuit, as he is not bound to know df ö 
ihke marriage; but * court, u motion of the' defendaiits I 
118% Þ e ga attorney, will order; that the farure * pms ſhall'be 1 il ; 
ide name of n and Wife. eee, 37255 | - 
; Put FP Ferns at K a feme laintiff 0B oy her own act the ab 8 
R 2 che ſuit, of the defendant muy tele atleatitage; and ſhef cc, 
Feen we and her hu muſt therefore exhibit u ny of revivor, and ing 
_— —_ par an revive, and the time for! anſwering: bein the 
Ls ee OY out, it isa SN CU? of courſe 10 8 procec: = 
AT * 2 Pol in in fald, det if = feme ſole dxhibith Her bill and + 
t ir the dc. marries, and the defendant anſwers, and aſter would take ad fen 
| Fendant anſwers vantage of the plaintiff's s proceedings without revivor, _—_— The 
* after the abate- fenflant "ſhall be examined upon in atories, whether be ing 
Hent, and N fore his anſwer he knew of the plaintiff's marriage ? And il m. 
8 hare ! fo, the plaintiff ſhall proceed withour revivor, for there ' way 
rriages. no need to cite the 4 dan to appear, where, after know i 
een * ledge of the abatement he appears and anſwers gratis-without pu 
_ 5 of, It and at waives pages pe this cirarion we che anſwer. mu 
. Wa th aber 43/41 6 54 torts "MW thi 
| | Where hate - Where there are Ever plaintiff as jon n executo ; 
are En e obliggtors, &c.; the ſuit doth not abate upon the death o ha 
— e APY £ of 2 but in this caſe, there muſt be a motion for li lav 
* the eber, By £0 .Hraceed in the ſurviving plaintiff's name. 3 Ch. R ;. 
wives, there d & 125 Fer: as to tenants in dee or a right deſcends i 0 
\ . 1 vecaſton to repre ntatives. pot | £0 TY i587: 7 n h 
N dente, bee e er . 
1 Se dee pci ener ee, Rb” 3.7 
g 12 where,” And where there are ſeveral fendaths, and one f th 
ö dhere = By dies; and that it be not neceſſary to revive, a motion is to b w 
E is, made for Ns to 2 ne Va the ſurviving defendanrs. to 


dam — 3 a6 r Wes 


non terim or pendente lite, the infant comes of ays; there ' 
one WW bill of revivor * it is a continuation of the os — he 1 
F or ſentation, See Bac. Abr. Egu. Ca. 2. And when the adm ini- an 8 


hen firation is, granted to the infant, he may move te goa 2 durante miri 


for liberty e in his o and 

grant 1 it. . , | Bp n romve 
ing, Where the demand againft the eden is ko and If the en 
Abe he dies, the bill muſt — to revive. and anſwer againſt the re- ® the de- 


Bi preſentative of ſuch W and hy opens e 5 4 
ob, 1 Chan, Pratt. 105. | da, the Big 
make againſt his repreſentative muſt be woe 8 
w dll. | - | | 

lanes If * huſband and 4 vite ſue in 1 wife's 25 10 ad pend- | Reon and fora 


Cha. ſuit the huſband dies, . the wife * . 3 — ns. 


80 10 1 be made to the hulbend wi ” during ny YEE 
coverture, and they bring a bill for performance, and pend- what they hate 
Ing the ſuit the wife dies, yet This ſhall be no abatement, for 2 1 


or where r 


feme, who is executrix of the teſtator, and pending the ſuit ſued for a 


ne de the huſband dies, this ſhall be no abatement of the proceed- 7 A. 92 1 
er ings; but had it been concerning the wife's * it _ 4 
nd il might wen 9 249- 

» was 


now: N If: a plea of dur fands awed whereby the ſuit is 14 
ithout put fine ps 

ver. muſt bring his bill of revivor, becauſe the ſuit being abated, lawry reverſed, 
dhe defendant has no day in court, and rer muſt de 181-71. 
brought in by a new citation. _.” 


-utors, Upon a motion it was s declared * court, that a cauſe The plaintiff's 

ath Il W been heard upon a bill of ee coun and a trial at death afteg-hil 

law directed to ſettle the right between the defendants, there * A 

. R zs an end to the ſuit as to the plaintiff, ſo that if he aft&r- a directed th 

nds te wards dies, the cauſe thall till proceed, and there needs no ſettle che r 

FT wy by each defendant being = the narure af a e —_ not 
1 Vern. 352. 


then Though * the death. of 1 eefluiqu 7 11 0 the ſuit 3 as Dec 

to be to him, yer if there be a decree aga inſt him and his truſtees ceſtuique 

ans to conyey, Ge. the * are obliged to convey ; for the DR 
the WK enn 4 SAN e the dates a conrey. 


* 
* N . 
9 K 9 ” 4 
* * 
1 * : * 
5 5 # 4 


v3 


4299 


o infant comes of 


= 
tate, there 1a 
0 | 
- 


8 ogg | + || Retayprocecd, 


the whole intereft Girvived to the huſband. Cary, 88. TY 


So, if a hill be exhibited for a legacy againſt —— ant Feme 4 


and after the outlawry be reverſed, the plaintiff After an out- 


e | 


— 


cree, notwith- 


— — . R » 
— — 
F 


At — watts << 4” — 


OS — 
Z 22 


a i. bas * Nn * 1 55 WF 7 P * 
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1 " 


Court will order The courts will order > vo? out of court to a perſon in- 


woney out of titled by a decree, notwithſtanding the death of ſome of the 
eee parties. Michaelmas 1727, between Finch and lord Winchelſea, 
7 1 Chan. Fract. 3d Edit. 284. 5 n 


ſtanding the death of ſome of the parties, 


* 


* x5 If a cauſe has llept twelve months in court, there ſhall be 


- Wherethecauſe no proceedings had upon it, without firft ſerving a ſubpena ad 


has ſlept :2 Faciendum attornatum. For the proceedings on this 'writ, Ses 


months the de- Hol. 2. Title Proceſs. | - 
fendant muſt a- 1 
gain be brought into court by ſubpœna ad faciendum att . 


The method of Where there are ſeveral parties to a ſuit, and ſome of them 
r, N ſuit die, pending the ſuit, by which it abates, the ſuit muſt be 
ee. =. revived againſt their repreſentatives ; but none of the other 
ee nk defendants, to whom the abatement does not relate are-to be. 
and it only a- parties; and great care muſt be taken in framing the bill of 
bates as to ſome revivor accordingly, and not to pray proceſs againſt- any but 
ot them. | thoſe againſt whom the cauſe is to 5 revived; and if an an- 
ſuwer be required, to pray a ſubpœna to revive and anſwer, if 
no anſwer be fequired, then only to pray a ſubpena to re- 
vive. n a | e 


— 


% 


Who may revive the Suit, and againſt whom,” and in 
| what Caſes. | 


The heir can A Bill of revivor can only be, brought by the heir as to the 
only revive as reality, and by an executor or adminiftrator as to the 
tothe reality, perſonalty. 1 Har. Chan. Prat. 287. 3d Edit. 


the executor or 


adminiſtrator as to the perſonalty, | _ 


16 III chere be neither privity in blood, nor in repreſentatio 
An aſſignee or the decree or cauſe muſt be revived by an original bill, A 
deviſee cannot riot. by ſcire facias or bill of revivor, and therefore an aſſignee 


revive by bill or deviſee cannot have a bill of reviyor, being in nature of 
of revivor or by F ** 


ſcire ſacias, he muſt bring an original bill. 


purchaſers 


5 | 5 5 | / | * — ; ; 
death of either party makes an abatement only quand 
T Nees.” or Se A quad him- 


ſ 


Abatement and Reviver. © 


m- purchaſers only, and this original bill is to be in nature of a 
bill of revivor, and is to be brought alſo againſt an aſſignee or 
deviſee. 1 Ch. Ca. 122. 174. 1 Vern. 283. 426. 2 Jem. 


in- 548. 672. Moſeley's Reports, 44. | 4 5 


— 


ra. WW If a deviſee brings an original bill in the nature of a bill of Original bjll by 
revivor, the defendant ſhall not be at liberty to make a new à deviſee in na- 
defence, for this bill is only to ſupply the want of privity, and + early _ | 
the decree ought to be carried on in the fame manner, as it ant mall noe * * 
be would have been on a bill of revivor, if the plaintiff had make a new de- 
ad claimed in privity, and there is no reaſon why the deviſee fence. - - 
Sea WM ſhould not have the ſame advantage of the decree as an heit 
or executor, without entering into the. merits of the cauſe, 
and the decree on this bill ought not to be longer or. ſhorter e. 
than the firſt. 2 Vern. 548. | „ ; 4 


/ 


m So if. a bill in nature of a bill of revivor be brought againſt Nor can à de- 
be a deviſee, he cannot diſpute the juſtice or validity of the de- — f on roy a 
er cree, for then he would be in a * better caſe than an heir or eainſt Nan, | 4. | 
be. Wl executor. 2 Vern. 672. 2 — as ry 
of ; | | - 2 
* And where an original bill is brought to have a parallel A good argu- 


ir decree made, it may be uſed as a good argument or induce- 1:70.09 fuch q | 


ment to the court, that there was ſuch a former decree, to former decree 
make a like decree, if no ſufficient reaſons are ſhowed to the was made. 
contrary. 2 Vern. 58. ; e | 


If ſome of the plaintiffs refuſe to join in bringing in a bill Some of the | 
of revivor, the others may bring ſuch a bill, and make thoſe 22 18 
; In 0 Aa 

who refuſed defendants. 2 Ch. Ca. 8a. | * /o- 
3 | | te others may bring it. 

| [t is unneceſſary to revive againſt a defendant who never an- 8 
N | 9 | ve a 
„ 8s 2 
| hath not anſwered, a 


* 


No defendant, or his repreſentative, can revive in calo of In what caſe 2 
abatement happening before a decree or final order be ſigned defendant or his 


p and enrolled. 2 Ch. Rep. 195. 8 5 . 
But if a mutual account be decreed, and there happens an Defendants may 

abatement, the defendant may revive, as each ſide are actors. — 1 4 

2 Vern. 219. 297. 1 Williams, 263. 743. an. 
4 But it maſt be upon dealing in trade, or the like, and there 18 
e the plaintiff ſhall not be admitted to diſmiſs his own bill after But it muſt be 
of account decreed. 1bid, | | ar A oa 

; 0 p ; 4 «, e or. 


If like, : 


* 


* ” 


RED the intitled to revive if the cauſe abates. Trinity 1702, between 
a 5 A Ar. 1 
8 1 e W es 


Aduinitrater © 
4 bonos non ment, the e de Joni non may revive this 0 


may revive 2 
decree. 


creditor 
1 tp come maſter, and prove bis debt, and pay his contribution, he is 


Pe 


8 - Abatement and ae. 


within the equity of the Wer 


— — 
* 


If a creditor, is 8 by order to come in * the 
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de revived a- 
appearance, for he has a right to anſwer, or to plead befote A c 
dong yo the — be revived. ne _ French in Cle ags, 
rer. . : Fo | evive 
N uit, 
A teeree town I the decree be to. an account, and the parties die, if the here 
| meevint, executars or adminiſtrators do not revive within fix 
wht resived this is not within the ſtatute of iim 1 Pier Men 1 
. pf hat x 
. kmitarions. 1 | de do 
e care nay be e ber af = Ae n cut f 
of "a; diſmiÞ or of a decree for cofts only not aſcertained, yet there may" 
* > | * beforthe duty and coſts. Bunb. Rep. 5. 160. Shs Gi o the 
2 a, Chan. 21. ollm 
exe ſor coſts „ L *. 
9 A 8 
5 s For further obſervations and proceafiings'i in relation to 
one . reviving decrees, See Title NOTE among Proceſs Ar 
; ef Contempt. 


# N 


2 + [ Tr a 41 
ve ks Ct 


R N * n R 12 , 
N b | N e A 55 N * 9 
; 2 | f 0 at . * ) 4 5 ' | Pry 5 
. 1 N 8 5 
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Ia what manner a Suit may be revived. © BY 
a JERE a ſuit abates, the plaintiff may either bring an On abaement © ' 
Ca original bill, or a bill. of reyivor, at his election. 1 plaintiff may | (| 
BIT b . 4 : "i 0 „ 
. : 2 bil of revivor. * 


for A canſe cannot be revived in part, but the whole proceed- A fuit cannat be 

Cho Whos, bill, anſwer and orders, made in the cauſe muſt ſtand vevived in pan. 

evived; for the revivor is but a continuance of the ſame * 
Noir, and it cannot be ſuch a continuance unleſs it proceeds 

the bere the other left off. 2 Clan. Ca. 109. 


an Where a decree harh been obtained, and the ſuit abates, and A decree aer 
hat the decree is ſought to be carried into execution, it may abatement my 


de done three ways. be carried 
| 1 | | | | : brag 2 , 
* «ft. If the decree is enrolled, the party may ſue out a fub- 18. By a ſub- 


nay ="-//cire facias againſt the heir, or executor of the defendant, pena ſcire - 
/. in ſhew cauſe againſt the “ deeree, but this is only after an in- "> us this 
ollment, and not before; for where the decree is not figned 5 « f 


nd enrolled a bill of revivor muſt be brought. _.. before, ＋ 
| involled, there muſt be abillefreviies _ - 
1 to . | | * 7 8 '* 20 
6e: And this Sire facias was formed from the ſciye facias at corn - This ſive faciae ; 
on law, for when the decree is enrolled, it is in the nature of Nr from the Y 
judgment, and a /ubpena ſcire facias is for the heir or execu- i fac t 1 
or to ſhew cauſe why there ſhould not be execution: NENT: 4 


- —_—_— ' ; 1 x 
And to this ſubpene ſcire facias the defendant cannot demur, No demurrer to 
or the ſubpene is not of record, nor any where filed, and = 1 facias | 
erefore the party muſt upon motion of counſel at the return may 3 |. 
df 83 cauſe (if any he hath) why he ſhould ny he ended 

tot be charged. Sed wide 1 Vern. 426. © -— mot be 
| 2dly. As the may have a ſubpena ſcire facias after in- 20. By billef- 
5 N ſo he 8 a bill of revivor either before or 9 
„er inrollment ; for the y facias (as has been ſaid) is form- — th * prey 

Wd according to the notion of the common law, and the bill of inrolueye, © 
ivor upon the canon and civil laws, and therefore ina court Ke IN 
f equity the plaintiff has his election of either of the reme- 


lies, 


[ 


But 


1 Where the heir againſt him. As where an eſtate is decreed againſt a man, 
mu controvert and his heir inſiſts his father had no title thereto, or was only as : 


": 
>, 
+ * 
z 
* 


i ESE. 1 * bh * INE r N T * * 
4 * L 7 9 N * Poe, © 2 F 
: . 5 8 F FE "aka - 


* b * . ; , L . k . 
., Fe 4 , £ * 1 
: \ 20107 6 / 
| ment W. 
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| | . | ; k 271 
* 21 But it is ſaid that the ſureſt and ſafeſt way to carry the de-. 1 
The ſafeſt way cree into execution is by bill of revivor ; for where the de- bill 
A by bill of re- cree was obtained 3 the anceſtor, and his heir does not ed 
wor, and hr. claim under that title, but by virtue of another title para- not 
mount, there the decree can never be carried into execution ſo : 


| 1 and tenant for life thereof, the decree in that caſe can never Hor 

. be carried into execution againſt him, he is at liberty to contro- 

1 vert the juſtice and validity of that decree; he may make x f 
nen defence from what his anceſtor did, and vary his caſe ai 
dae ſhall be adviſed, andthe Br "a 

of the matter, and the cauſe is to be heard de nove, and the 0 
court judges whether the decree is right or not, and may af be 
firm or reverſe it at their pleaſure.  . . e 
eee 7 1 - ot £4, NES WR en0 
\ Hhidem. ' But when one man obtains a decree againſt another for ail 


real eftate, and the party dies before the plaintiff is put into 
poſſeſſion, in that caſe, if the heir at law claims the eſtate by 


5 | deſcent under his anceſtor, or as deviſee under him, he ſhal B 
znerver controvert the juſtice of the decree, though his anceſtoſ revi 
+ +» - ſhould have miſtaken his defence, nor ſhall he be at liberty tq 

22 make « now defence * or enter into new proof, ſo as to over 
throw the former decree, eſpecially when it appears to the 
5 court that the decree hath been of an ancient ſtanding. bo 
An original bill , 241 Or the plaintiff may bring an original bill, praying * 
Earth 25. that 4 parallel 2 may, bs ek ah — in 8 e oug 
2.5 -» Prom Spencer and Wray, Trinity term, 1687. 1 Fern. 463. it wall ney 
may be made. adjudged, that where the ſuit abates, the plaintiff may eitheſ 
dDiing an original bill, or a bill of revivor, at his electio 
See alſo 1 Cha, Ca. 37. and 1 Verm 476. | 
. | * . 75 F 8 
An aſſignee or But if there be neither privity in bloed, or in repreſentation in e 
deviſce muſt as in the caſe of an aſſignee, or deviſee, the cauſe muſt b che 


nexed to the 


| — En. . T's” revived by an original bill, in the nature of a bill of revivor 


A decree for No bill of revivor can be brought to revive k decree relatiy: 


_— Foes 9 the life-time of the party; for this a&io perſonalis et moritu 


_ taxed and a re- cum pesſona; but if by the decree the party is ta pay a ſum o 


N . * 
_ the life-time of or deeds, or writ g 
the party. cree beſides coſts, the ſuit my, revived ; * bur it can ney 


praying that a parallel decree may be made. Cha. Ca. 12% 
174. 1. | | FS | 


coſts only can, to oft only, unleſs the coſts be taxed, and a report made ii 


made in money, or if a duty is decreed, if he is to deliver over a bond 


ings, or if any thing is annexed to the de 


el " Sr be revived for coſts only. 2 Chan. Rep. 195. 


* * y : ' : 4 


decree 


| Abi 
* 23 Hi 


tis 
24. ad * C - 9 * * 1 4 ain 2 
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A bill was a with which were e and a A 8 o 
bill of revivor was brought ſingly for cofts, and it was demurr-. * a bill of KI 
ed to; ĩt = faid, in this 5 that a bill of revivor was ja query - 
not proper, but though the bill was diſmiſſed, yet it was not od. 
ſo muc out of court, but that the party who was to pay the by 6 

cofts, was ftill liable to the proceſs of the court for ſuch cofts - 14255 FRO 


des 
de- 
not 
ra- 
ion 
lan, | 
ny as attachment, * and here the demurrer wounds ist. 
ver „ „ 
tro 
ke 4 
e as 
tion 
the 
R . 


o » . 


WH 


A 5 be heard, and ihe e nd enrolled, Where proce | 
the plaintiff (the ſuit having abated) brought a hill of revivor ings rind tare © 
and the deſendant inſiſted he ſhould have revived by Hirse farias, £5. N ib 
there being a decree in the cauſe, hut in regard there were pro- the he plaintiff's . 
ceedings relating to coſts, &c. and after the decree was enrolled election ta dh 
which the ſcire fatias would not revive-the court held it well by bill. 


5 ee 67. 5 9 Ca. 37. Sed wide Antes. 0 3 ſcire Ec 


| will only revive 
+ gb the decree andthe proceeding . 
But JV II i Bae and anretivl a bill of & 4 bill of you 
revivar mul We 1h 2 Cha. Fre. 205, 5 | whare;«tha- da» 
|  cree j nocligned and cand. 
4 F in of ; ; 
Abillef cevieer weona tart revivor lies. Hard. 201. ow | 
vivor. | N 


93 if one beamed] in the original bill; who. is yet fide, he * 2 24 | 
ought not to be named in the bill of revivor, an * ſuit A defendant, in 


ner l n Bed 
er Q idem. W e eee 
e | 33 eee | 


. But if . in the bill of revivor r only, he may be named But if named in 
ation in every bill of revivor after, een he was not n the bill of . | 


che original _wivor only, & | 
uſt bs orig ys | | | may be named 1 
* 1 every bill hor. 4 


of contempt cannot be revived, they die with the Prob 8 
Jariy > Sed queer. ky a * has iſſued on a decree, as tempt cannot be 1 


„ „ perſonal eftate. e 
ww A bill of reviyor lies nat upon a decree of a long flanding, How adecree of ' © 
bond but an original bill muſt be RG and the decree ſet f z Jorg * +4 
he de evidence. 2 Cha. Ca. 216, revived. | 
ne 


r bill i in equiry the fair abates 57 U death, or abervite On abill in & 
the executor or adminiſtrator, muſt bring his bill of revivor guity —— — r 3 
Adil Vithio fix years, elſe the ſuit will be barred by the ſtatute of — 


the executor, or 


adminiſtrator is barred by the flat. of limitations, if no nnn 
d to 38 account. | 


. = 
N | | limitations, 


= the decree, gd and if be does not appear and 


Lt * g 
= Wn; * N 
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"= 2 n e . CORE if pleaded 388 bill 8 GI 

3 1 | 20 an account; is in nature of a /cire fariaty' and not within or 
28 15 barable by the flatute of limitations; ſo decreed in 

Ws wi head's 042 1 Peer Williams 7485 n demand feemed 

x "2 e WA - "js $7.4 xt 5 9 

eu greg wonkd erinhe ders erlld, dn 

| privity of to the firſt parties, oi us heirs, or in privity 

of entation as executors, or adminiſtrators, they may 

Guns . vie by fulpang fre fare. lr Chan, Fe "30 Bi 

n 


FP . L Ke a i g _ 5 55 


33 Df he kene of Where a ſive flicks ies 1 to revive : decres, a 0h 
| the Yeire facias, the writ is to be ſerved on the perſonall (if p Ay 
| ſhow cauſe, why the decreg 
T _ 5 * 1 be reviyed, before the time appointed {> * ur; 
RT the ſcire facias, is expired, the court, upon wit 
ice thereof, and upon an attorney 'n motion een, 
il 5 the decree to be revived. | 


1 Bill 1 | A bill of terivor, eee e ee 
Bes before or either before or after hearing; it is ſometimes brought to re- 
% mg vive only, and then it is revived without anſwer, after ap- 
| — _— to Pearance upon motion, ſuggeſting that the time for anſwer- 

* ye 6nd 2-4 ing is out; but where it is brought to revive and anſwer, an 
attachment, and all the ſubſequent proceſs of contempt, may 
iſſue as on any other bi if the e ene Ae 

: Ha Chan. 1 27 3 E : 287. 


FF 8 be- A bill of revivor was "petit to revive all all yrocedings 
© eauſe more was and particularly an order by conſent ; the defendant 


: yo er ok to LI bill, for that it ſought to 2 that _—_ 
whereas t ede was a party to it, and e bein rri 
* 776 ſince her executorſhip, conſequently | bye . 1 deter- 
mined, and the demurrer was allow Hampden yer. 
Brewer. 1 Chan. Ca. 77. Ty 


LY 
> * 
1 N 
5 P . Fe 
1 * 
: 
1 - 
* - 
* 
7 


% 


Proceedings in Proceedings in croſs cauſes are not to be * e a 

croſs cauſes not bill of reviyor in each, becauſe each 15 is R of his 
revived without own cauſe; and therefore if rhe original 

| 3 of revivor aſe, revive againſt the heir of the ip a ing orig 

make it neceſſary that the heir of the defendant ſhould — 


9 the crols cauſe __ the 11 unleſs be . 
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Ys ROT e ee tn 1 89 4 ETON 155 
HEN upon a full hearing the right to che matter in Account in 
queſtion, or the principal point hath been determined what caſes de- 


ol the court, but the damages of ſum really due cannot then creed. 

0) BS aſcertained, in ſuch caſe, the court refer it to the chief re- 

* 2mbrancer, to 22 and rr the ſoveral facts between the - A 
" uch is due after giving all parties all juſt e to the | 7 


d, that the court may make a compleat and abſolute order; 
d finally determine the whole, and this brings on the matter 
account. OO IN WS, 1 52. 72 dry ee 


. 


9 zere upon an action of account being brought, and a judg- — 2 of | 
yi nt uod computet obtained, then auditors are aſſign'd by the 
nay rt to audite and ftare the account between the parties, and 


on their report the final judgment is given, which is, that 
plaintiff is to recover, againſt the deftndant, the fum he is found in 


ears : {o that the account in equity is analogous to this ac- 


n at law, and the decree is but as an acceſſary to the final 

agment. DANN, 5 9 85 N 
: But it being found that the proceedings at law, upon this Matters of ac- 
5 lon, are dilgeult, dilatory and expenſive, it is now ſeldom ©. re YI 


d; beſides, if the demand be of conſequence, and the mat- court of equity, 
of an intricate nature, in ſuch caſe it is more adyiſeable to and why. 

ort to a court of equity, where matters of account axe | 

v commodiouſly adjuſted, and mote ' advantageouſly de- 

mined for both parties, the plaintiff being, in that court, 


K. itled to a diſcovery of books, papers, and the defendant's | 

e., h; and, on the other hand. the dender allowed to 

17%. iccount the lams paid or expended by him, and all es- 28 
able allowances, to diſcharge himſelf of ſums under forty , 


lings by his own oath : If by anſwer, or other writing, he 
arges himſelf, by the ſame to diſcharge himſelf ; which 
Il be good, if there be no other evidence; and is intitled, 
er the account is ſtated, to a decree in his favour, if any 


31 ng be due io him on the ballance thereof. 

Of When the court have referred it to the chief remembrancer The proceed - 
audite and ſtate the accoun: between the parties, and to re- inge on the de- 
how much is due as aforeſaid, and when the decree is ſet- tte 


d and ſigned by counſel for the plaintiff, and by the attar- 
0h, I, | B nex. 


his was formerly the buſineſs chiefly of the courts of lav, Analogous to 1 


4 
\ F . 
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ſerved, if the defendant's attorney ſtill neglects to attend, 


— 


Report ex parte. 


Diſcharge filed 
and no ſum- 
mons ſerved by 
the defendant, 
how the plain- 
tiff is to pro- 
_ ceed, | 


e 


And how the 
deſendant is to 
proceed on the 
laintiff*s de- 

ault. 5 
Charge and diſ- 
charge how to 


be drawn up 


P * « 
* . 


Ke. then the plaintiff is to file his charge, and may then tak 
. * out a ſummons from the officer, with which he is to ſerve t 


7 will upon applicatian of the mew "gy a certificate 
u 


file the diſcharge, and attend effectually an the next 


a copy of the ſaid order, upon the defendant's attorney ; an 

if the defendant doth not appear upon this laſt ſummons, a 
the plaintiff prove his charge, the officer will proceed a 
male up his report upon the plaintiff's charge, and the mn 
ters before him, the draft of which, or a copy thereof, l 


the defendant may attend effectually u pop the next ſumme 


ad ingroſſed. 


vey for each party, and ſigned by the officer and baron, an 
— 5 in 8 as is e. directed, fee Title Decr cad 


defendant's attorney; and if the defendant's We doth n 
attend upon the firſt ſummons, the plaintiff ** out a'fe 
cond” ſummons; which being ſerved, if the defendant dot 
* attend, plaintiff takes out a third ſummons, which hein 


doth not file a diſcharge to the plaintiff's charge, the office 


his at:endances upon ſuch ſummonſes, and of the defer 
dant's non attendance, and that no diſcharge is filed by th 


defendant to the plaintiffs charge. 85 
And upon this certificate, and upon motion of the. plain 
tiff's attorney thereon, the court will order the defendant t 


mons, or the officer to proceed and make his / report ; as 
the plaintiff is then to ſerve another ſummons, togsther wit 


ives to the plaintiff, and the plaintiff is to proceed to cc > C0 
frm this report eæ parte, and the defendaut may objec. th + 
| to in like manner as if the deſendant had attended. See pa An 
32, 33) 34. | 8 . h 14 NE NET 


If the defendant files a diſcharge, he ought regularly 
take out a ſummons for the plaintiff, in order to proceed 

rove the- ſame, if he does not, the plaintiff ma rake 0 
ſummonſes as aforeſaid ; and after ſervice. of x ta | 
monſes, the officer will grant a certificate of plaintiff's atten 
dances, and the defendant's non & attendance.; and the plait 
tiff's attorney may upon motion thereon, obtain an order th 


and prove his diſcharge, or that the officer may proceed an 
make up. his report; and if after ſervice of another ſumman 
with a copy of the ſaid order as aforeſaid, the defendai 
neglects to appear and prove his diſcharge, thę officer 'w 
proceed and make up his report, as if no diſcharge had beg 
iled. | The defendant is to proceed in the ſame manger, 
the plaintiff neglects to attend upon his ſummonſes. 2300 


Note, the charge and diſcharge are to be engroſſed on | 
per, and ſigned by the proper attorney, with. theſe words 
the foot of each, with liberty to add and alter as there all be U 
my and are to be filed in the chief remembrancer's « 

Oe. : i 125 FW 5 n 


— 


8 \ 


* . 
" R * 
5 * 
— 
* * 


A, ft j 


if the defendant ſerves a ſummons on the 0 poſite party to Diſcharge filed, 
tend the officer, in order to prove his diſcharge, and ne- Vd non-atten- 
lets to attend, the plaintiff's attorney may, on motion, ob- n — 
in an order. that the defendant ſhall attend the officer and 3 Aby | 
ove his diſcharge in a ſhort day, or that the officer may che by. 
take up his report, which, if thedefendant neglecis to do in 

ur days * afier ſervice of the order, the officer will report A i 41 


Note, each ſiarpois/is tobe ſerved, twenty-four W Ky 7p N 
aft, before the appointed hour YO before the offi- ro be ſer 


When the defendant hath put in his anſwer to the plaintiff's” Attendance be- 
arge, and that both parties appear before the officer, he pro- fore the officer 
ds and allows, or diſallows the articles, according to the bpon the chargs 

oofs before him, or matters ariſing out of the pleadings ; and diſcharge. 
id either party may examine in town before the officer, or p54...) 5 of 
ke out a commiſſion to examine in the country, in aid of yimeſſes 1414 0 
e account, at any time before the report is ſigned by the of the account. 
Reer, if from the circumftances of the caſe, it ſhall appear | 

oper and neceſſary;; and the advgrſe party may croſs-exa- 

ine the witneſſes, if he ſees convenient; but he who exa- 

ines in aid of an account, muſt firſt have a certificate fram 

e officer, that it is neceſſary fo to do, and thereupon move 


ws 


> court, by his attorney, for liberty to examine. 


And the interrogatories are then to be drawn up, and are to Interrogatories 
ingroſſed on parchment, and to be ſigned by counſel and in aid of the ac- | 
_ and filed in the chief remembrancer's office; and in sunt. how to 
is cale, 


rly he or his ny not the * examiner of the court, a runs 
to examine the witneſles, and the depoſitions, taken upon and how the ex- 


is examination, are publiſhed of courſe, without any order amination 
f court for that purpoſe. But note, that nothing is te- come thereon differs 
examination upon the account againſt the foundation of fran an examis 
e decree, it is to be relative. only to matters of account, The heyuftions 
ing from the pleadings, and in iſſue in the cuuſe. pudblißded of 
| + * | courſe. No mat» 
to be examined into upon the account, but ſuch as are in iſſue in the cauſe. © 
* 3 
And either party may, on ſuch certificate from the officer, e Me 
at it is neceſſary to examine, and on motion of his attorney rogatories in aid 
ereon, obtain an order for liberty to exhibit perſonal interro- e e 
atories to the oppoſite rey, in aid of the account; and when n ; 
ge interrogatories are fled, is attorney may, upon motion, ob- * | 
in another order for the oppoſite party to anſwer the interro- 


9: 


| atories in the uſual time: this laſt order is to be ſerved on 

ords e party; and, if in four days after ſervice thereof, an an- A : 

[1 be «ver is not filed, or further time prayed to anſwer the inter- webe 2 
| a * . . g purſuivant 

r's oliDeatories, the court, upon an attorney's motion on affidavit for not anfwor. 


the ſervice of the order, and a certificate of no anſwer be- ing the imerro- 
g filed, will award an W to the purſuĩvant. gateries. 
6 | 


— 


| Account. 2 
The proceed - * ind it is neceſſary that either parry ſhould produce 
t 


ings where it is any deeds or writings upon the account, the officer is to certif 
omg EW the ſame, and upon ſuch “ certificate, and upon an attorney! 
2 ht in upon motion thereon, the court will order that the deeds mentionet 
the account. therein may be brought in and depoſited with the officer, i 
0 oy ſuch time after ſervice of the order as the court ſhall appoi 
which is generally four days; and if the party who has th 
deeds makes default, or refuſes to bring them in within th, 
time appointed, the court on affidavit of the ſervice. of thy 
order, and a certificate from the officer that the deeds are 50 
lodged, will attach him. But the party who ſhall be require 
to bring in ſuch deeds or writings, may conteſt the bringing 

them, if he apprehends it might prejudice him in any fort. 


COU 
0 nſe ] 
lere 


Anſwer to per- If the anſwer to perſonal interrogatories be ſhort, the oppe 
3 gun au ſite party may except thereto, and theſe exceptions are to h 
exceptions reſerred to a baron, and to be proceeded on in the ſame mann 
thereto. with exceptions to ſhort anſwers to bills. See Title Exception 
But inthis'caſe, if the anſwer be reported ſhort, and the repo 
| confirmed, and a further anſwer not filed in four days aft 
Attachment to the report is confirmed, an attachment is awarded to the pur 


the purſuivant if ſuivant on counſel's motion, and certificate as aforeſaid. 
a further anſwer ; 


be not filed after report confirmed, 


In t 
in 
bats 
inat 
cou 
arir 


The method of Note, the perſonal interrogatories, and the anſwer theret 
preparing the are to be drawn *by counſel, to be engroſſed on parchment, to 
— e aud figned by counſel and attorney, and to be filed in the chief : 
eg membrancer's office; but the defendant is not to be examin 
thereto. upon theſe perſonal interrogatories as witneſſes are upon t 

* 34 other interrogatories, he 1s to anſwer them in the ſame manne 


as he does the plaintiff's bill. 


Wh 
arge 
pores 


74 
the 


rty ; 
drice 
aft o 
the 1 
e ist 


Diſpute about In the caſe of Braddel againſt Gawen in this court, Hil 
2 en d of term 1748, a diſpute aroſe between the parties about the pre 
Tac periona' 10> priety of perſonal interrogatories exhibited in aid of the: 


terrogatories, g 5 : 
the officer to Count, and upon a debated motion, the court referred it tot 


ſettle the inter- chief remembrancer to ſettle the interrogatories, and this wil” ar 
rogatories. held to be the uſual method in ſuch caſes. | 7 Ry < 

| | is i 
Interrogatorie, And when the perſonal interrogatories are prepared by tl oy 


when prepared: perſon who exhibits them, a copy thereof is to be ſerved 


| art 
2 9 the oppoſite party, with a ſummons from the officer to atteñ Wa 
a ſummons to him on ſettling the ſame. 1%; vil E 
attend. | ; N Mme 


: : 7 
Interrogatories, When the officer hath ſettled the perſonal interrogatori on 
— eg purſuant to the order, he ſigns the draft, and gives it to i att: 
N proceedings. on attorney for the parry who exhibirs the interrogatories, whiq port. 
:he draft. is to be ſerved in the ſame manner as the draft of the officer 4 
mme 


* 35 report. and when the four days for ohjecting to the “ draft ( 
the perſonal interrogatories are expired, if no objections | ge 
5 4 1 * 


Account. 


t in, the party exhibiting the interrogatories A e a rule 
the 18 party to anſwer the interrogatories. See page 30. 
If either objections, e pe Le to Cn 2 of ——— | 
e perſonal interrogatories, the proceedings are the lame as exceptions, it ta- 
e ebheclen, or exceptions, being taken to the draft of _=_ 9 "44 


th e officer's report on the account, which ſee hereafter. | 1 : 
| | ; | 5 
Any article in account before the officer of or under forty RULE. 
90 lies, the oath of the party ſhall be ſufficient to diſcharge The 8 
uin m, but for any article above forty ſhillings there muſt be a party to 


; cient for any ar- 
pucher. 3 iche of, or un- 


. FR 1 der 8 
Note, the officer is not to examine any witneſſes on the >= 44 WI 


count vive voce, unleſs by conſent of the parties, and the viva voce on 
dnſent and examination are to be entered in his book of the account but 
lerences. , dy conſent. | 


4 * 


tun In the eauſe adminiſtrator of Atlinſan againſt executor Dick- prooſs taken 
in this court, Eaſter term 1750, it was determined, on full upon the er- 
bate, upon the hearing, that proofs taken upon the exa- mination, in 
pu ination in chief, may be read before the officer in aid of the Kang be 
count, although * they be not entered as read upon the _ 3 
aring. 2 - the account, | 
though not en- 
tered as read on the — 


When the parties have gone through the charge and diſ- Report dran 
wy arge apo = proofs and evidences, the officer-draws up his vf 8 Lg 
on u port, the draft of which, or a copy thereof, he gives to either b =o 
anne rty requiring the ſame; and the draft or copy is to be ſerved thereon, and on 
the party, in whoſe favour it is made, upon the oppoſite the objectiomn 
rty ; but the officer is firſt to write upon the back thereof, a thereto. 
Fila ice to the party on whom it is to be ſerved, that it is a 
e pm aft of this report, and that the party is to object to the ſame 
P the uſual time, or that he will ſign his report; which no- 
to ile is to be dated, but the draft of the report is not to be dated; 
is wil r are the ſums contained therein to be caſt up; and if the 
ry on whom the draft is ſerved, ſees cauſe to object thereio, 
is in four days to return the draft with his objections in 
riting, ſigned by his attorney, that the officer may rectify 


by tie ſame, if he ſees reaſon ſo to do, and is to ſunimons the 
w_ arty, in whoſe favour the report is made, to attend the 
} ALLE 


aber upon ſuch objections, or the party, in whoſe fa- 
dur the report is, may ſerve” the oppoſite party with 
mmonſes (as aforeſaid) to ſupport his - objections, and 
on the officer's certificate off non-attendance, move by 
to is attorney to diſcharge them, and the officer may, ſign his 
which port. | | | | 
elf che party objecting ſerves the oppoſite party with a * 
_ Dmmons 2 1 officer to — Nie objections, and 1; 37 
glects to attend, the attorney for the oppoſite party, may, 


upon 


7 0 on f 2 
upon motion, obtain an order, that rhe party obfecting may is! 


attend the officer, and ſupport his objections in a ſhort 92 de 
or that the officer may ſign his report; which if he negleds 
to do, in four days after feryice of the order, the officer will 


ſign his report. 


widem. lf no objections be filed to the draft of the report thin th 
time appointed for objecting thereto, the officer will fign tht 
report; and it will not be amiſs to produce to the officer au 

affidavit of the ſervice of the draft, ee it is not abſoſuteſ 

neceſſary. _ %%; 00 0“ 


FrotecGings 6 When the report is ſigned by the officer, the plaintiff; of 
confirm the fe- the party in whoſe favour. it is made, may by his attorney 
145 1 2 move the firſt rule to confirm it, which is, that it ſhall be com 
light * firmed unleſs cauſe be ſhewn to the contrary in four days, and 
* this order is to be ſerved on the oppoſite party, 77 in fout 
days after ſervice, upon affidavit thereof, and a certificate from 

the officer of no baile being ſhewn againft confirming the 

ort, the court will, upon motion of the attorney for , party 

* 38 in whoſe favour it is made, confirm the fame * abſolutely, and 
TOS the plaintiff's attorney may the ſame day move the court 
have the cauſe ſer down to be heard on ihe officer's report and 

' merits, and the court will grant an order for that purpoſe. 


* 


_— 


. Exceptions to But if either party apprehends himſelf aggrieved by the 
1 a Dk report he ma Gr 7K ke before it is confirmed) take ex 
Hunt for filine ceptions thereto, but no matter is to be made a matter of ex 
them. ception which was not made an objection to the officer's dra 

N of his report; and this is in order to fave unnecefſary troubll 

1 to the court, for if the party had objected he might ha 
ſhewed the officer his error, and he would have altexed his 
port in that particular. See Bunbury's Reports, 92. © 


P a 6 Tn 
The time en- If the account. hath long depended before the officer, a 
* N where the exceptions are very numerous, and that there is nd 
Y hs time to file them in the 'fqur days, or for other good reyſor 
the court on counſel's motion, will give time to file the ex 


ceptions beyond the four days. 


The proceedj- If exceptions be filed to the officer's report upon the accoun 
ings on the ex- the party excepting, upon filing the ſame, is to depoſit foil 
ex 1 the pounds with-the officer; and when this is done it is a motio 
57 70 * of courſe to ſtay the proceedings on the “ report, then the ex 
39 ceptant, ot the other party may move the court, chat the cdu 
ma be ſer down io be heard upon the officer's report and ex 
ceptions; and if upon the hearing the exceptions be allowed 

then the report is ſent back to the officer, to have the ſam 

reQified, and when the report is rectified, it is to be confirms 


* 4 2H BY) 8 4 8 3 
* = ” : 
«£'Y 
* 
3 4 : * 
- 


\ * . 


Tr the conſe Hizy then, apo ination of Coll Be foul 
ie plaintiff's attorney, be ſer down to be heard upon the re- . | 
irt end merits; and the ſame motion wa; be made after ſack un 


And in cafe the exceptions be allowed, forty fhillings is to How the co bs 
paid back tothe exceprant, out of the four pounds. depo- to be diſpoſed - 
ed with the officer 3 filing the exceptions; if they be of in allowing 
fer-ruled, the forty ſhillings is to be paid to the oppolite or over-ruling 
No rerſdh 10 ſhall except twice to the ſame matter, nor can No | 
ie acceptantadd'to or alter his exceptions after filed, but by twice, nor 154 . 
zecial leaye of the court for that purpoſe. 8 ä „ 
| N | ing exceptions 
ST Kh 9 OY but by ſpecial leave. 


In the caſe of Stoddart againſt Gore and others in this court, The rule rel | 
rigity 1744, it was alledged, that every thing read before the ing to the read» 
fficer as evidence, muſt be alſo read before the court, unleſs — of W _ | 

eexceptantin his exceptions, does except * to ſuch evidence; on the h — 
duced — a ö 


* 40 


arte, and the after proceedings are the ſame. 
ts a cnn | 
It is not practiſed to give notice of affidavits filed relative No notice to be 
o the matter of account before the officer, but the officer will given of an af 
ive the oppoſite party a day to conſider the affidavit, and he ow : — 
$in ſuch caſe to take out and ſerve the next ſummons. a dy will be gi. 
ven to the oppoſite party who is to take out the next ſummons, 

. — , 1 


After the Mo hath made " his report,, the defendant After the report 


hall not be admitted to file a diſcharge, or additional dtſ- is made up ne 
barge; without leave firſt obtained from the cqurt for that — _ 
purpoſe, which, upon ſpecial reaſons, the court will grant; charge to be 

o held in caſe of Braddet and Gawen in this court, Hilary filed without 
1748 the defendant may then take out a ſummons for leave of the 
he plaintiff,” in order to proceed to prove the diſcharge or fur- court. . 
ther diſcharge, the proceedings. * whereon are as before di- 41 
rected, and upon the defendant's default in ſupporting ſuch 

diſcharge, or further diſcharge, the officer ſhall ſign his report; 

he ſame rule holds as to the plaintiff's filing a charge, or ad- The like as to 


ditional charge, after the officer hath ſigned bis report. * — 


— 


Account. f 
The proceed- When the day for hearing of the cauſe on the officer's re. 


ings on the port, and the merits is appointed, the plaintiff's attorney is f the 
Bearin — 19 out the writ, 5 08 and 1 to ſerve the deten q 
8 dant's attorney therewith four days at leaſt before the day of aſily 
Henk hearing, that is four days excluſive of the day on which the {Woun! 
order is ſerved, and the day appointed for hearing; and he is 

to have this order, and an affidavit of the ſervice thereof, Mierne 
ready to produce on the hearing; as alſo the decretal order, Meme 
the officer's report, and the order for confirming it. But note, Merdi 
on this hearing upon the report and merits, there is no occa- 


- fon to ſerve the defendant with a ſalpœna to hear judgment. 


And on the final And when the final decree is pronounced it is to be ſerved he a 
decree, and ſettled, and to be afterwards ſigned by the lord chief 
| baron and enrolled, as is hereafter directed. See Title Deerees. 


42 ®* Who are miitled 10 have an Account, againſt whom i it 


lies, and in what caſes. elve 
loſe 
What perſons BY the common law, none could be charged in account 
9 but as guardian in ſoccage, bailiff, or receiver, except in 
4 


favour of merchants, and for advancement of trade, where, 

by the law of merchants, one naming himſelf merchant, 

might have an account againft another naming him merchant, 
and charge him as his receiver. 1 Inft. 372. 4. 11. Co, 89. 


#ommon jaw. 


A court of e- But remedies for or againſt the executorg- or adminiſtrators 
quity,: the tür of guardians, bailiffs and receivers, or for or againſt joint- 
8 = . tenants, tenants in common, their executors, or adminiſtra- 
tount. tors, were uſually had in Chancery. And though by the ſta- 
N tute 3 and 4 Ann. ch. 16, actions of account may be brought 
againſt the executors and adminiſtrators of every guardian, 
bailiff and receiver, and by one joint-tenant, and tenant in 
common, his executors and adminiſtrators againſt the other as 
bailiff for receiving more than his ſhare, de er their ex- 
ecutors and adminiſtrators. Vet ſtill are matters of account 
thought more properly cognizable in equity than law, as the 
VVV party 


dart can have a diſcovery of books, pa Gu the . * | F, . 
df =— defendant's oath, and eſpecially if there a and 4 2 1 


ariety of demands, in which caſes the parties may more 
al aſuy have an equal meaſure of juſtice, by ballancing or dil- 
the Mounting them before a maſter. And as this wilt give a court of 
e is &quity juriſdiction, fo likewiſe, if there are different parties con- 
cof, erned in intereſt ; but if any doubt ariſes about a particular 
der, Wemand, it may be directed to be aſcertained by an iſſue and 


erdict at law. Abr. Eg. Ca. 5. 


If a merchant employs his apprentice as a factor beyond Account 
eas, Who dies, the merchant ſhall haye an account againſt againſt the 


he adminiſtrator of the apprentice. Nel. Ch. Rep. 135. 22 
| | Lice employed s factor. 


It was held by the court, that an infant was not compellable Infant not com- 
o account as factor, tho” it was urged that by the cuſtom of ble to ne- a 
erchants he may; but, an infant may be executor, and ſhall _ Guts 
de charged, becaaſe the law enables him; ſo he may be cafes he ſhall r 
— Þ in trover, becauſe a torr ; but not on contract, nor as ſhall not be | 
pailiff, or for goods to carry on a trade; and therefore, when charged. 
fants are factors, their friends ſhould giye ſecurity for their 


* Trin. 1700, between Smally and Smally. Bac. Eg. 


| | — ns: ; 
If a man by anſwer ſwears, that what he received he re- A ſeryant or 
eived as a * menial ſervant, and hath paid it over to his maſ- apprentice ſhall 
er, he ſhall not be put to account again, but he ought to diſ- not account Tor 
bis anſwer. I Vern. 136. | | ayes. wok 


loſe this matter in 8 
: -  - ſworn to be laid qut for his maſter's uſe. 0 
ount * 
t in +4 g 


So on exceptions to a maſter's report, which had reported Ibidem, - 
he defendant's anſwer inſufficient, the lord keeper declared 
that it was ſufficient for a ſervant, or apprentice, in anſwer to 

bill for an account, to ſay in general, that whatever he re-, 
eived, was by him receiyed and laid out again by his maſter's 
orders. Mich. 1683, between Potts and Potts, 1 Vern. 208. 


* 


If a man during a perſon's infancy receives the profits of An intruder | 


_ an effate to which che infant is inticled, and continues to do ſo _ 3 
bor ſeveral years after the infant comes of age, before any e W 
ught Muir is mad hi he ſhall for the profics d ae 
Jan y is made upon him, yet he ſhall account for the profits che profits of 


hroughour, and not during the infancy only. Paſch. 1699, the land. 
detween Yallop and Hoſzworthy. That an infant ſhall have an 
account of profits againſt an intruder, wide 1 Vern. 295; but 
4 28 be a verdief againſt his title, he muſt recover at law 


49 


But 


? 


- Otherwife Baut if there is no truſt, nor infant in the caſe, nor any 


> 0 
- 


and abatement» 


* 


de other ſhall ſhould be to his own uſe; yet, on a bill brought for an account 
- have an equal of the rents and profits, the court would not allow him the 


1 
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where there is entry made by him who is intitled to the niefne proceſs, equity 
ue. infancy, will not decree any * acconnt of the rents and profits. 3 


[ ; 5 @ 304 ing 


Two . Two perſons agreed for the purchaſe of an eſtate in, moĩeties 
purchaſe an eſ- between them, which eflate was ſubject to ſeveral incumbran- 


tate in moictics, ces, which were to be diſcharged our of the putehaſe money; 
made to one One Of them had abatements made to him by ſome of the in- 
of them by the cumbrancers of ſeveral ſums due for intereſt and othetwiſe, 
incuwbrancers, which they, in conſideration of ſervices and friendfhip, agreed 


» Mcte®” benefit of theſe abatements, excluſive of the other; but held 
_ - that he muſt account for them, the purchaſe: being made for 
their equal benefit, and on a mutual truſt between them, 77m 

1728, at the Rolls between Carter and Horn. Bac. Eg. Ca. 7. 


PR 
\ 


\ 


4 „ Matters to be brought into the account, what ſhall be al 
IE lowed or diſcounted, where an Accountant may charge 


vb diſcharge himſelf, and how the Particulars are 11 * 

: be aſcertained. ug = hea In acc 

nf — | ; bro! 

BETA | that 

No allowance to IF A mortgagee or truſtee manage the eſtate themſelves, corc 

- a mortgagee or T there is no allowance to be made them for their care and in t 

truſtee who pains, but if they employ a ſkilful bailiff, and give him #id 

; . ug twenty pounds per annum, that muſt be allowed; for a man ig | 

dut otherwiſe if not bound to be his own bailiff. Fer. cur. 1 Vern. 316. A 
they employ a | | | 5 * h 

dailiff. JP T | w” n that 

Ae thnx. One deviſeth two hundred and fiſty pounds to his ſon, and by 

Alowed to gif. makes his wife executrix, whq marries another hufband ; iu bet: 

| fou 


count for main» a bill brought 115 them for the legacy, by the ſon, the 
tenanck. "defendants would have diſeounted maintenance and education Ca. 
which the court would not permit, for it was faid that the 


mother ought to maintain the child; but a ſum of money 1 
paid for binding him apprentice was allowed to be diſcounted unc 
2 Vent. 353. > F N 


The 


| bang 
m_ — 5 r 


The ng comes af 3 guilt 50 the defendants houſe ar r 
r invitation, and th 


$ > 


ality, and courted by ſeveral noblemen, much was“ ſpent Mir and 


So cnertainmems, and prayed is might be allowed her in ac- ou 4 
bon, dur the lord chancellor Bid, ir Was 20 honoamably de- 4 
an- and, and decreed an account without any fuch allowance, it 14 51 


* 1 


appearing that the defendant came at the plaimiff's inyitation; ' 
e ror WY 


* . 


I: was inſiſted upon (and not denied) to be a euſtom between Accounts be- 


whe erchant and merchant, that all accounts ſhould be evened on tween mers - 
CCC 
ol WW the fas employment, 3 Ohm 7. Tn 


The defendant had a bond from the plaintiff for fifty Diet and lodg- 
pounds in 1684, and in 1685 the defendart lodged and dieted ing diſcounted | 
with the plaintiff, and in 1699 the defendant bfought an ac- ini 9 
tion at law on the bond againſt the plaintiff, who brought his PE RS 
bill to haye a diſcount for the diet and lodging, and though 
there was no agreement for that purpoſe, and fach length of 
time paſſed, yet the maſter of the rolls decreed it to an ac- 
count; and ſaid fo it ſhould be, if the defendant had been a. 
bankrupt, the plaintiff ſhould have had a diſcount againft the _ _ N 
commiſſioners or aſſignees, and that a diſcount was natural 8 | 
juſtice in all / .ſes. Hill, 1699, between Arnold and Richardſon, adm 
Bac. Egu. Ca. 8. e . : = + ; | n . . Ta” 


* So where twoperſons had mutual dealings, but before their * 48 
accounts were ſettled, one of them died, and the ſurvivor | 
brought a bill againſt his executors to have an account, and though it my 
that the vlaimiiff might diſcount what he was to pay, out of make s devaſt- 
"MY hat the executors were to pay him; and it was decreed ac- Vit in executors. 
ver cordingly, altho' it was objected, it may make a devaſlavit 


and in the executors, Mich. 1701, between ut and Grover, © + 


An account being of twenty years ſtanding, it was ordered, Where an ac-  / 
that the deſendant may prove on oath, what cannot prove count is of a 
by books and cancelled bonds, it being of ſo long a ftanding ; leng Sanding, 
between Peyton and Green. 1 Ch, Rep. 146. an account . of U. _ e 


fourteen years ſtanding admitied to be proved hy oath. 1 Che. meg alias. 
Ca. 127. een, | * Jetty! oth. 
| | em. 


The court will not allow any thing to be placed to account, General expen- 
under the head of general expences, the party muſt name the ev not allow- 


particulars. Nel, Ch. Rep. 117. ed, the particu- 


The „named. 
A F > = 6 i 0 - ; The 


a irfifted on fire pounds 4 3s g fiatb, | 
veek for diet and lodging, alledging that the being a perſon of 2 be changed | | 


ne defendant The defendant on account ſhall be diſcharged by his oath of I Beg 


| Sety ſhillings, 3 
| oe mf _— that the court being informed that the courſe was, that an ac- 


paid, and for forty ſhillings, fo as the whole was not one hundred pounds, 
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- 
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— 
, 
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: 
b 
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” 


* 


„ Account. 


en account ſhall ſums under forty ſhillings, but a party ſhall not by way of 
be diſcharged charge, charge another perſon ſo. 2 Cha. Ca. 249. iden 
. — ng Vern. 283. S. P. where it 1s ſaid that he muſt mention to whom 

paid, for what, and when. Vide 1 Vern. 470, where it is ſaid 


tion to whom countant was to be allowed on his oath all ſums not exceeding 


what, and 


when ; but the declared that rule ſeemed very unreaſonable, and w con- 
plaintif han ſider how to rectify it. e þ 


* 


not charge him on oath with ſuch ſums. - | | 99 Fg 
3 | 5 | 
idem. In account between the plaintiff and a gardener and the de- 
fendant a ſeedſman, the defendant'ſhall be allowed ſums under Trin 
- forty ſhillings by way of diſcharge upon his oath, but the a 
| plaintiff ſhall not be allowed any thing on his oath, be- 
4 tween , Mar/field and Weſton. 2 Vern. 176. This is now the 
8 eſtabliſhed practice in Chancery. 15 4 
A man who Aman who charges himſelf by his books, or by his oath _ 
___ in account, ſhall be allowed to diſcharge himſelf in the ſame * 
I hooks, tha manner; but if he is diſproved in any particular, he may be Part 
in ue manner put to prove the whole. Bac. Egu. Ca. 10. 11. 170: 
diſcharge him- ; | 
l. : 
| A. 
cour 
cery. 
i | . | . ö 121 T 
 * 50 hat fhall be a good bar to a demand of an Account, WF" © 
pug and where an Account once ſtated ſhall be concluftve. _ 
1 5 twee 
| | 8 55 deat 
A good bar to prays to have an account of the ſale of goods taken ir reco 
a demand of an W execution at an undervalue; the defendant pleads that Mic/ 
: 1 before he bought the goods of the ſheriff, and afterwards, they 
A eee were offered to the plaintiff for the ſame I. he gave for A 
Vere offered the them; and the plea was allowed good. Nel. Ch. Rep. 111. acco 
"aging the | * Ws obje 
e = the defendant gave for them. | com 
A party altering An account was decreed between the plaintiff and defen- if 
z bundle of Pa- dant, and it being proved that the defendant had altered a 


pers his whole bundle of "77 ins and it being likewiſe reported by the maſter, 


— diſal- that he had ſuppreſſed the evidence, the lord chancellor diſal- 


lowed the defendant's whole demand, though he ſwore he had 


produced all the papers, and his lordſhip declared he 2 A 
+" oh 


f 


1, 


er, 
ſal- 


fa- 


sfied, that all the papers were produced. Between Wardand ; 
Beresford, Paſch. 1687. 1 Vern. 452. A ; 555 
Though an account be ſtated under hand and ſeal, yet if I error appears 
there appears any miſtake in it, the court will order the parties 8 account = 
x ag ed, the 
to go to a new account. 3 Ch. Rep. 18. | x 
S . | parties ſhall go 
| TS to a new account. 


A mortgagor and mortgagee ſettle an account before a K ex 

after, and now a ſubſequent mortgagee ſues for a new ac- A fecond mort- 
count, ſuppoſing a former account to be falſe, and made by gagee bound by 
conſent and fraud but did not inſiſt on any particulars. The an account Set- 
lord chancellor declared, that the account ſhould bind the ſe- ted between 
cond mortgagee, if the fraud and colluſion were anſwered. 2 


Trin, 29 Car. between Needler and Deeble. 1 Ch. Ca. 299. Mens hy 
972 : f f 10 fraud or 
Sar colluſion appears. 


A. is tenant for life of a truſt, remainder to his ſons ; A. An accent be- 
before a ſon born brings a bill againſt the truſtees, and an ac- tween all the 
count is decreed, — afterwards taken: This account ſhall —_—— : 
dind the ſons, for all perſons that could be made parties, were it the ink Man 
parties to the ſuit ; between Leonard and Com. Suſſex, Mich. conclude a 
1705. 2 Vern. 526. „ | others. 


ö 1 , ; 1 0 
1 8 : 4 0 
* 


An account taken and a diſtribution decreed in the ſpiritual 4 bill for an 

court of a perſonal eſtate, yet a new account decreed in Chan- 8 allowed 

cery. 2 Vern. 47.” IO after a decrer 
8 d in the ſpiritual court. 


\ 


The plaintiff's huſband and the defendant had dealings to- What atqui 

as merchants, the bill was for an account, and althou h . cence ſhall be 
It was a that length of time was no bar, yet the plaintiff's ONS 
huſband living many years after the trade and dealings be- jr 26%. 4 
tween them ceaſed, and acquieſcing to the time of * his * * 52 
death, the court diſmiſſed . bill, and left the plaintiff to A 
recover at law if ſhe could. Between Sherman and Sherman, 
Mich. 1692. 2 ern. 276. dt 


Among merchants it is looked upon as an allowance of an Ibidem. 
account current, if the merchant who receives it, does not 
object againſt it in a ſecond or third poſt. Per Hutchins lord 
commiſſioner. 2 Vern. 276. „ 


If the decree be to an account, and the parties die, if the A decree to an 

executors or adminiſtrators do not revive within fix years, this account _ 
» : 4 not Teviy 

: within fix years, yet not within the ſtatute of limitations. p 


: * 
; 5 5 is 


\ 


| * Fog of icons, 3 
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F irſt, O Aﬀidavits, with Directions for tend 
2 filing, and uſing _ , 


eee tat N affidavit generally ſpeaking i is an 2 in writing, Cel 
| =A before ORs perſon, who n authority to adminifta 
; an oa 


— 


(ae affidavits are uſuall for certifying unde of pro- 
ceſs, or other matters touc ing the proceedings i in a cauſe, and 
generally where any motion is made * that is not of courle 


' © an affidavit of the fads is neceſſary. 


The true place of reſi dence, age and addition of eval 
perſon who makes an affidavit ought regularl y to be inen 
therein: And it ought to contain the matter of fact 77 which 


the ant * to prone thereby, and not any of a 


1 


86 An a davit of ſeveral. Pots by the manner -of word 
be joint and ſe- it, may be made either joint and ſeveral, or. joint or ſeveral? 


"= veryl oe joint of And great care and exactneſs ſhould | be obſerved in . drawipg 


— be fairly affidavits, the e7 ought to be fairly written in ane hand, without 


wrines, blots or interlineations of any words of ſubſtance, o otherwiſe 
the perſon impowered to take ſuch affidavits may refuſe to ac- 

3 them, or if he does, the officer of the court, or his de- 

Bale refuſe to file n. RO ball be 5 thereof 


$ court. 


But where mall blots or interlignntions hep if they be 
entered down in writing at the foot of the af thdayit, deli it 
5 by ſworn, it aorta a 
„ ; 5 To bw. Either 


Either the plaintiff or deſendant 
which muſt be ſworn before the land t 


17 


» 


we; 


the country; * but the latter are not to take any affidavits * 34 
Dublin, or within ten miles thereof; and every maſter ex- Waſters Stra- 


where he takes it or it ſhall not be authentick or filed; nor ſhall duty on taking 
ay affidavit be read in evidence at any trial, though it ſhall 3 ti 
evidence. 


itted tending to the proof or diſproof of the title, or matter 
queſtion, or touching the merits of the cauſe; nor ſhall fra 
any matter be ay or colourably inſerted in any affidavit ff 
kevice of proceſs. ne. bes 1292 Wo 

And to all affidayits ſworn. in this court, the deponent muſt 
ign his name or mark on the left hand ſide of the affidayit ; 
ind the jurgt.,js to be on the right fide; and che affidavit muſt | 
ve filed in due time after ſwearing, and before any motion is 


- 


ade therean, I Loudon de hours notice at leaſt ſhould be W fs! 


iven to the adverſe party of the filing of every affidavit 20 filing affidavies. 3 
fer e uſed in court; and it aught to be filed the day before the | * 
5 otion is made, or ſo long ben as that the other {ide may Os 
axe tine to take a copy of it; and authentick copies of fuch qo; copi 


fidavies atteſted by the officer or his deputy are to be always thereof muſt be 
moved upon, and read in caurt, or they need not make, paſs, moved 5 
dr enter uy 8 er or rules for attachments, or proceedings 

2 1 roy ereon. 8 S affidavits mai yo — To be in a c 

re to be in a cauſe then depending in court, though they depending in 
F che vill nor be admitted to court. I | 


; | ; 6... | 5 | 6 5 2 a —_ | | | » FR 4 5 4 
hich ix is not practiſed to give notice of affidavits filed upon the —— 3 
einn swer of account before the officer, but the officer will give vcd ——— 


oppoſite party a day to confider the affidavit, and he is in « matter in a- 


ſuch caſe to ſerve the next ſummons, count. before 


ding : 2 | | | 152 the officer, 
erat; 1s all affidavits of the ſervice of any of the proceſs or orders What to con- 
vine e che court, the addition and place of abode of the perſon tain” ' 
hout who ſerves them muſt be "inſerted, as alſo the day and place 

wie r ſervice, as well where the ſervice is perſonal as otherwiſe ; 

d ac" lWbat'ahe party ſerved may have an apportunity of diſproving 
det, ſhould the affidavit be falſe (as there is reaſon to fear is too 


bſten the caſe) by ſhewing he was on that day in another place, > To 
hich in our laws is called the alli proof; otherwiſe, the - 
perſon who ſwore falſely cannot be convicted of perjury. It 


y be Burſt alſo a „and eſpecially where the ſervice is not 
"re i onal, that £28 perſon ſerved was at the time- of ſervice tons 


he age of ſixteen years, and formerly the age of the perſom | 
who made the Brit Was uſually inſerted in it, and if ie q 

as fo ftill, it would not be amiſs, and eſpecially in affidayits - - Fr 
Worn before commiſſioners in the country. Gf AY | 


4; 


7 X 


* 


— 


| Aﬀdavits. | 
56 * Andevery perſon who makes an affidavit is to ſign bit 
And the me- name, or if he cannot Write, to make his mark on the left 
thod of ſwear- hand fide of the affidavit, and he is to ſwear that he has read 
ing them, it, or if he cannot read, that it has been read to him, and that 
where perſons the contents of it are true; but in this laſt caſe, the n 
kd was "ah who reads it, is to be ſworn that he read it truly, and is ſo 10 
p ak ©  fign his name under the name of the perfon who makes the 
Had davit. | 9 „ 


Aﬀedavit to is ſufficient to file an affidavit any time before, or on th 
ground an at- day an attachment is made out, but not afterwards; ' + 
tachment when | | | Ao 2 


to be filed. j | | ER 
Affidavits of Affidavits of the ſervice of any proceſs, &c. out of thi 
the ſervice of court upon any perſon in England, may be ſwotn before ons 
3 hear ma of the barons 25 the Exchequer there, and ſhall. be allowed c 
and the pro- in this court; but an affidavit muſt be made by ſome perſon 
ceedings there- before a baron here, that he was preſent when the perſon wWha 
en. ſerved the proceſs in England, ſwore the affidavit thereof befor 
* the baron in England, and tl. at he ſaw the baron there, ſubſeribe 
or ſign his name to the ſaid affidavit, and this is the practice 
of the court of Chancery, the affidavit being ſworn before i 
maſter, and in this court, if contempts are to be entered 
againſt the defendant on ſuch an affidavit, an attorney 
is firſt to move the court, thereon for liberty to enter them, 
* 57 which * the court will grant if the affidavit be full f fl 
determined in the caſe of the Attorney General againſt Car. 
roll in the pleas office of the revenue fide of this court, Michael. 
mas term 1753; the chief baron having gone off the bench to 
the lord chancellor on purpoſe to confer with him thereon; 
but the Chancery and Exchequer in England admit an affidavit 
ſworn before a baron or maſter here, without requiring proo 
of his hand-writing, or any proof of the afhdavit being 

ſworn. _ | f 175 | 
idem. It is ſaid that the hand-writing of the Exgliſi baron has been 
| proven by a perſon acquainted therewith, though he did not 


. 


him ign the affidavit. 7 


Affidavit taken When the court ſhall order an affidavit to be taken off the 
off che file to file, to have the party convicted of perjury, it is to be deli- 
convit one of vered to the clerk of the iff privs, for which, he is to give a 
9 receipt; but the motion for this purpoſe is not uſually granted 
until after a bill of indictment is found. - 8 


2 [ 2 : DO ROE. Pa. } 

Tube judges By the 4th V. and M. ch. 4. The chief juſtice or other 

— a aus Juſtices of the King's Bench, or any two of them, whereof the 

affidavits in the Chief to be one, and ſo of the Common Pleas, and alſo the lord 

country. treaſurer, chancellor and barons of the Exchequer, or any wag 
3 58 &c. * whereof the lord treaſurer, chancellor, or lord chie 

| baron to be one, may by commiſſion under their hands, 


j 


#; „ 195 
he fiend ſeals of the reſ pective Seed time to 2s 


dower as many perſons as they ſhall think fit, in all the coun- 
ies of this kingdom, to take ſuch ans open as ve ſhall be 


leſirous to make * conce an we 

de faid courts; and an rhe 6p 7 Wen 5288 Judges of afſize. 
ake ſuch affidavits, w ſhall\be of the . force, as ger my 
avits taken in the — Vn are ; and the fee of one via 
iling fer. to be received for taking and ſwearing the ſame. Fee ts, 

erlons ſwearing - 6 in ſuch affidavits to wa liable to the l 
ame nalties as i worn in o o ſueh affidavit e 
made uſe of in any of 1 eardige ele, unleſs the eon The dug ol he 


ners taking the =p mention in the caption - — 


e day when, and the * ace and county where the ſame was affidayity,..; 


aken and ſworn. Neit er ſhall affidayi .as aforeſaid, Fo be ld be 
one: read or made 1 of in any of the 4 RR before 1 0 „ 
rſou 1 2 * eee 
5 . A K. 5. Fai Edo required upon any lawful 8 
vio caſion to take an oath in any caſe wher law 2 oath is = ee J, mak 


quired, ſhall inftead Lo an oath in the was form, be per- 


* fitted, (except criminal caſes, juries and offices) to make a . 05 
ered 1 7 declaration and mat ion, for the ſorm of which ſee 8 
rney nſwers, &c, ch] * ja and. affirmation, . ſhall | 


the force of an. therein ſhall be pu- 
hed a in other caſe MT Hr ies wha Tet F mwah 1. by 6. 9 
e..2.. ee 2. C. 2 | | 

von l. 15 bee to 3 | rn 


1911 9 $5... 


ar Wins | ü Fae 
3 ning any r 2. che 5. Eng. 69k d th 
uſe d 1 


= with this act) be expreſſed to be in a ca 
| B. and there is no ſuch cauſe in court, they cannot be read, becauſe 
e commiſſioners have no authority to take — and there can wn he no bo N. 
ry gn re be a cauſe in court, and this 1 
teral * . on. The _—_ vet. 885 | 


1 * * *. * 


56 And epety perſon who makes an affidavit is to ſign bi 
And the me- name, or if he cannot Write, to make his mark on the left 
thod of ſwear- hand fide of the affidavit, and he is to ſwear 'that he has read 
ing them, it, or if he cannot read, that it has been read to him, and that 
where perſons the contents of it are true; but in this laſt eaſe, the n 
2 ws: WIT® who reads it, is to be ſworn that he read it truly, and is alſo t6 
2 ©:  fign his name under the name of the perfon who makes thi 
et davit. | | W | 
Aﬀdavit to Dis ſufficient to file an affidavit any time before, or on thi 
ground an at- day an attachment is made out, but not afterwards; ' + 
tachment when | i : 8 . 0 
to be filed. | * 
Affidavits of Affidavits of the ſervice of any proceſs, &c. out of thi 
the ſervice of court upon any perſon in England, may be ſworn before ons 
exe. 4 of the barons of the Exchequer there, and ſhall. be allowed 9 
and the pro- in this court; but an affidavit muſt be made by ſome perſon 
ceedings there- before a baron here, that he was preſent when the perſon whd 
en. | ©, ſerved the proceſs in England, ſwore the affidavit thereof befort 
5 the baron in England, and that he ſaw the baron there, ſubſcribs 
or ſign his name to the ſaid affidavit, and this is the practice 
of the court of Chancery, the affidavit being ſworn before 
maſter, and in this court, if contempts are to be entered 
againſt the defendant on ſuch an affidavit, an attorney 
is firft to move the court, thereon for liberty to enter them, 
* 57 Which * the court will grant if the affidavit be full; {© 
| determined in the caſe of the Attorney General againſt Ca, 
roll in the pleas office of the revenue fide of this court, Michas 
mas term 1753; the chief baron having gone off the bench to 
the lord chancellor on purpoſe to confer with him thereon; 
but the Chancery and Exchequer in England admit an affidavit 
ſworn before a baron or maſter here, without requiring proo 
0 his hand-writing, or any proof of the affidavit being 
worn. : wy | 


* 


I is ſaidthat che hand- writing of the Exg lä baron has bees 
5 proven by a perſon acquainted therewith, though he did not 
ee him ſign the affidavit. 5 | LT, 


Affidavit taken When the court ſhall order an affidavit to be taken off the 
off the file to file, to have the party convicted of perjury, it is to be deli 
convit one of vered to the clerk of the niſi prius, for which, he is to give 
9 receipt; but the motion for this purpoſe is not uſually granted 
until after a bill of indictment is found. 1 


5 7 a | Os | 3 
de judges By the 4th V. and M. ch. 4. The chief juſtice or other 
— 2 Juſtices of the King's Bench, or any two of them, whereof the 
affidavits in the Chief to be one, and ſo of the Common Pleas, and alſo the lord 
country. treaſurer, chancellor and barons of the Exchequer, or any * 

e 


* 58 Kc. *® whereof the lord treaſurer, chancellor, or lord chi 


baron to be one, may by commiſſion under their hands, and 
| | | | the 


he ſe 
owe 
ies o 
lefiro 
f 1 12 
ake 1 
avits 


A 


bi he fer ſeals of the reſpective cohits om time to ame k- 

left ower as many ons as they ſhall think fit, in all the coun- 

w ies of this king ou, to take ee affidavits, as os ſhall be 

hat eſirous to For conce eee 5 

ſon} Re. courts; and an 7 Judges OK: on A NN $3 Judges of aſſire 
ke ſuch affidavits, which hal be oF the fame force, as ro 


avits taken in the ſame courts are; and the fee of one gayi - * 5 a 

illing ferl. to be received for taking and ſwearing the ſame. Fee = 

erſons ſwearing falſely in ſuch affidavits to be liable to the Sweating falſe- 

e penalties as if ſworn in open court. No ſuch affidavit w ib Palm. 
ade uſe of in any of the courts reſald, unleſs: the com- The Fl Ae 

— taking the fame, mention in the caption thereof; — fuck 

e day when, and the place and county where the ſame was affidayucy, .. -.«; 

aken and ſworn. Neither ſhall 1848 as afoteſaid, o de filed be 


e ay” pe 


ons read or made uſe of in any of the 

5 ae be filed there. . 7 

rſon / | 8 e 
2 By 1 I Geo, . 5. every ie N dogs? 8 5 Quakbrs to al. 
To calion to take an oath in any caſe; whete. thee” 4 oath-i3 8 3 de 
gie cquired, ſhall inſtead Lo an oath in the uſual form, be per- e 

e ined, (except Ae aſes, juries and offices) to make a W 
ored 11 eclaration 5 a for the form of which ſee 1 8 
-ney Fa. ers, NY which declaration, and affirmation, ſhall 

em e {arch of ano ha pry therein ſhall be pu- 

; & 2 Bhs caſes. See alſo 6 60. 1. C. 6. 9 


6, ee. 2. C. r N 


hack Here 614 "4 irs pr 4441 

h i ven. l. ena Gerd of to $497 ; 

on; 6447 oh hs | 
lav Sascha eee 8. 1 Angst las 
ro © qa. pon 29: Car- . ch. 5. IE is to ms 


+ with this act) — expreſſed to be in a cauſe —— #- between 
d B. and there is no ſuch cauſe in court, they cannot be read, becauſe 
e commiſſioners have no authority to take them, and there can be no by 


| ry; otherwiſe; if thete be a\cauſe in court, Dann 
been ee. ban. . de Tots Janes, 


* 
* mg; - * 
* 
. 


Decay ber di- he need not make oath of the loſs of it, as he muſt do when 


n ben an Aſidavit is neceſſary, and 


Bills be reliev- I F a bill be exhibited, grounded on the loſs of a bond ; a 
ed onthe Joſs of I it is the loſs which intitles the court to the 8 of 
a deed, affidavit the cauſe, affidavit muſt be nrade of it. 1 Ca. Ca. 231. * 


the bill But, if a perſon comes only for bare diſcovery of a deed; 


| — «omg he comes for relief, for he cannot tranſlate the juriſdiction 
60 without * oath made of the loſs of the deed. 1 Vern. 24) 
310. 1 Cha. Ca. 231. 2 Williams 541. Sed 1 Vern. 39 
Contra. See Bunb. Rep. 45. | | 


So, where a bill was brought for a bare diſcovery of a deed, 
and the defendant demurred, becauſe the plaintiff had not 
made oath, according to the courſe of the court, that he had 
not the deed, upon which this diſtin ftion was taken and al. 

| lowed of by the court; vis. that where a perſon comes for x 
diſcovery, and prays relief, there it is neceſſary: for him to 
make affdavit of the want of the deed, but when he ſeeks 

but a bare diſcovery, or to have it produced at a trial, it is hot 
neceſſary, for it is not to be preſumed that the plaintiff in ei- 
ther of the latter caſes wr do fo abſurd a thing, as exhibit 
a bill if he had the deed. , 1 Cha. Ca. 11. 1 Fern. 180. S. Þ. 
Preced. in Ch. 536. 4 23 det bi ret ATA pl? ON 


*+« 8 
of 
- 
A * 
5 „ - 
* 
* 
L 


he is 


If the bill prays A perſon filed a bill for diſcovery. of the count of a 
a relief gene leaſe, and therein charged that the defendant had broke ſe- 
— 7 . veral of the covenants in his leaſe, but that for want of the 
plied to the late eounterpart, the plaintiff could not aſcertain his damages, is 
of the deed on- an action at law to be brought concerning the ſame, and there- 
ly, and there- fore prayed a diſcovery of this counterpart, and general relief, 
fore no affidavit To this bill, the defendant * demurred to the relief only, for 
* that the plaintiff had not annexed to his bill the uſual affidavit 
61 that he had not the counterpart in his cuſtody, and gave a full 

anſwer by way of diſcovery to the whole bill; but the de 

murrer was over-ruled ; for, that the bill was only for a dif- 

covery, and therefore tho' he charged that ſeveral of the cove- 

nants were broken, yet he did not pray any recompence or 

ſatisfaction for ſuch breach, but only complained that fot want 

of the counterpart, he could not aſcertain his dam at law 

for his ſatisfaction ; and though he prayed relief generally, 

that was only to be applied to the A relief he 


7 " 
; * o : 


» prayed, which was a diſcovery of the counterpart of the 

fer Trinity 1729, between Whitworth and ding. Bac. 

ou, Ca. I4. ; | 225 EDD SANS Or | 
on a bill of diſcovery on the popery adts, the plaintiff muſt The afdavic - 
nex an affidavit N Ee is a rae an that he erer w be 
dth not file the bill in or a papiſt, or perſon profeſſing Wed on a bi 

e popiſſi religion. 5 | Es diſcovery — 
Where the defendant pleaded the privilege of the Exche- Plea of privi- 
ner, being the foreign appoſer, the plea was over-ruled be- lege of an officer 
uſe it was not upon oath. Between Gibſon and W hiteacre. ' 2 of te. court, | 
yn. 83. hs 18 2 | _ upon 


If a bill be 75 to perpetuate the teſtimony of witneſſes, The affidavit 
affidavit * muſt be annexed, that the plaintiff's witneſſes, oy on a 
e old and infirm and not likely to live long, whereby he is . 1 
danger of loſing their teſtimony, 1 Peer Williams, 117. mony 'of wit- 
| 3 
3 


A plea of privilege of an univerſity need not be ae oath, Plea 


of privi- 


t it is ſufficient to aver that the party is a ſcholar reſident, logs of recs 5. 
: 26 Cha. 8 Taylor, 1 Cha. Ca. 237. dang pea not 


The pleas of outla or ex communication need not be Nor a plea of 
orn to, for if the outlawry be pleaded, the record or the outlawry, or 
pias thereupon muſt be pleaded /ub pede figilli, and it is gene- n Runeat 
lly annexed to the plea; and a matter of record cannot re- 

ive greater ſtrength from the oath of the party, being itſelf 


de higheſt evidence that can be produced. And when excom- 
unication-jis pleaded, it muſt be certified by the ordinary, 
ther by letters patent, containing a poſitive affirmation, that 
ze plaintiff ſtands excommunicated, and for what crime, or 
y letters teſtimonial reciting quod ſcrutatis regiſiris invenitur, 
c. either of them muſt be /ub ſigillo and annexed to the de- 
ndant's plea, and therefore bong. ſub ſigillo it need not be 
orn to; Sed quer. 2 Vern. 87, where a plea of outlawry was 
allowed, * becauſe it was not put in upon oath, et E. Cm *% 63 


. * 


A plea of a former ſuit depending for the ſame matter need Nor of a former 

ot be upon oath. 1 Vern, 332. ; ſuit depending. 
Where a perſon is arreſted upon an attachment, the con- Sufficient to file 
mpt ſhall hold good, tho' no affidavit he filed at the time of au *flidavit, 


king forth the attachment, if it be filed before the return of 9 
1 Vern. 172. * turned. 


C 2 Althe' 


* 
k þ of 
n . 
” ; 4 8 
9 % > © 


Peer ef the Altho e of peerage; allows-a peer to put in hj 
realm to put in anſwer upon honour only, yet it is reſtrãined tu an anſwey 
his anſwer to 2 and, as to all affidavits, or where a peer is examined as a wi 
3 Ow | neſs on interrogatories or otherwiſe, he muſt be upon hi 
anſver'ts inter- oath. I. Pen Wllams, 147.0 | | 
rogatories, and $35 h 5 
examination, as a wittifſh, muſt be on oath. | : 
A peereſs or- A bill was (inter alia) to diſcover deeds and writings whi 
dere to-pro: * belonged vo the 232 wife's eſtate, the deſendant by 
We Fran on- fiver owned ſhe had ſeveral in her power, but did not fet the 
e 1 5 forth; and on the plaintiff's motion; the: was ordered to p 
nor Tal, not duce them on oath. But on application to the court that-ord 
on ost. pas altered, and ſhe was ordered to produce them on hi 
nnnour only, being in ſupplement of her anſwer which was on 
„64 on honpur, N peereſs. Duke Hamilton and Lx. * agair 
lady Gerrard, Freced. in Clan. 92. res Bk 


gil to be reliev- If a bill is brought to be relieved againft a deed fraud 

= 1 

edagainſt a deed lently cancelled by the defendant, and to have another dee 

— 14 executed; the plaintiff need not make oath of the loſs of th 

geedech no alf. deed, becauſe he could have no remedy at law. Though: 
davit of the loſs deed was in his hands. See Maſelg's Rep. 192. „ 

l | » 


- of it, | 


% 


Affidavit bande By 5 Geo. 2. chap. 4. pars, on any ejectment, diſtreſs 
 injunQtion a- action for. rent, if the tenant files a bill for ap injunction 
gainſt rent. ſhall not iſſue for want of an anſwer, unleſs the plaintiffſh; 


verify by affidavit the material allegations of his bill. 


| Bill for mn Where a blll is filed for an injunction to ſtop proceediny 
injunction, d. en a decree, an affidavit is to be made by the plaintiff at d 

— 23% ſoot of the bill, that the ſeveral ſacts charged therein: a 

cree, affidavit true. | 

to be made of the ſaQts, - 


+ Confent ſigned Where any conſent in any cauſe is red by the parti 


only by the only, and not by their attornies, it muſt appea t 

, and 9 ppear to the cout 
—_ by affidavir, that the perſons whoſe, names are ſubſcribed 
the perfection the conſent did fign it, or the court will not make any rule 
of them. , Teceivelt. ' 


— 
US 


y * 
" ” 
* 
898 
« * 
* * 1 
* * * 
d F * 
” 

* 


* of 


. Where an Affidavit may be ſaid to be full and . 
. — 


=. 


BCLARED by my lord chancellor Jeffries, that a general On affidavit of 
} affidavit of bein material . beyond ſea ſhould. 2 witneſs being 
be ſufficient, but the witneſſes muſt be named in the afh we | 
it, and the point to which they can materially depoſe. 2 tioned to which 
*. 334. „ in he can materi» | 

1 : W555 aux depoſe. 
ome bailiffa who had ſerved an execution in brenehrof an The dach . 
inction, find money hid in the houſe and carried it away, th injured. 
the party at whoſe ſuit the execution was taken out was ſufficient in o- 
red ” make 2 Ka Pr of this order un ſpoliatoril, 
njuſt, ſaying that the parties be admitted to purge  * 
ſelves by eh ; and that the plaimiff ſhould not de 2 
ed to judge of his own damages, but my lord chancellor 
rmed the order, and ſaid that a man who had ſtolen 
d not ſtick to forſwear it, and that therefore in adium ſpolia« 
the oath of the party injured ſhould be a good charge on 

who did the wrong. — Childrens and Saxby. 25 
2. 1 Fern. 207. — : 3 


An accountant ſhall be allowed ſums under forty ſhillings * 66 
his own affidavit. 1 Fern. 283. But for this, See Title , eeuntant 
. nM. AF . 


he lord chancellor allowed an affidavit of the bankrupe Courts of 1 
n before a maſter extraordinary in Corke to be read; an re * 
ared he had known an affidavit ſworn before one of dur befots x evil, 
2 ⁊ 7 = allowed to be read by the courts of law. to bercad. 

s Rep. 79. ; | : - 


is neceſſary, that every affidavit of the ſervice of proceſs Affidavit of the 
ders, rfl and fully prove a good ſervice : and, if ſervice of pro- 
plaintiff's name, the court, the return of the writ, or any © — 32 * 
material be omitted, no attachment can be thereupon 
34) larly iſſued for want of an appearance; for until a due 
: be tewn, no contempt appears to the court. 


din all affidavits of the ſervice of the proceſs of this In affidavits of 


„(as bas been ſaid before) the place. where it was ſerved, rv vo os 


places of ſervice to be particularly mentioned, 
, ſhould 


Afcdævils. | 
, ſhould be particularly ſworn to; for otherwfle, if the perſon 
em levels to fare 2 proceſs ſhould ſwear falſly, the deſen 
SER dant is deprived of the opportunity of convicting him of pe 
| jury, by proving he was in another place at the tme the f 
vice is worn to. p Jy | — 


P o 


3 : 67 * In an affidavit of notice, tis not enough to ſay chat no 
| or je of the tice was given, or the copy delivered to the party's attorneyi 


— 
rvice of no- e br. | 2 nay nts 
eee e m 
ice, wünt to Couft; but his name muſt be alſo mentioned, that it may en 


an. pear with certainty : And it muſt ſay, notice in guriting, « ra 
N arte Shady that effect. And if he who Wee the notice, dos ef 


I 


not know that the perſon on whom it is ſeryed is the party 
attorney in court, he muſt ſay, as he is credibly informed and ono 
rihy believes, firſt taking care łhat he receives information ag 
_ dir ly. . $5 . BED ö 1 f 


Reference , A man may in his affidavit ſay, that he hath read an af 
1 ' davit ſworn by another perſon in the ſame cauſe, and that 
i». verily believes the ſeveral facts therein contained are true 
ſuch manner as they are therein ſer forth, and need not n 
peat the facts, but he muſt mention the day on which ſud 


© affidavit was ſworn, and the perſon's name who ſwore it. 


* 


+68 Anſwer, Plea, and Demurrer. 


E the defen- B* the ancient civil law, when the er eg had put in 
gas rene ped poſitions before the judge, the detendant was to put 

7 his conteſtations or negations of ſuch poſitions, and then 
plaintiff had liberty to examine the defendant upon interroy 
tories, to ſuperſede the neceſſity of proof, and theſe wt 
called articles, or the Lbellus articulatus, and was generally 
in after the firſt act, when the defendant had anſwered 


2 But in equity the poſitions and the libellus articulatus are 
equity. into one bill; hence ix is that the interrogatories muſt ariſe 
e of the facts alledged in the bill, and if they do not, but 

totally foreign, defendant may refer them for impe ere 


\ 


% x 
* o * 1 4 „ $ * 
ee 32. 
Anſwer, Plea, Te. 
" . . * 2 , * 8 s a 
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In Chencery the maſters at firſt examined the defendant upon The anGent nd 

zoſe interrogatories, but afterwards. it was left to the counſel Preſent method = 
commiſſioners. in the country; and hence. it was, they g taking the Fo 

nt the commiſſioners a capy the bill which was called — 42 

e tenor thereof, that they might examine the defendant up- — 

the libellus articulatus as the maſters were wont to examine 5 

xe defendant above upon the * articles of the bill itſelf; but 7 69 

erwards the maſters left that to the counſel who draw the 

aſwer, as the court had left the peruſal of the bill to counſel, a 

r anciently the court peruſed bill itſelf, to ſee whether ROS. 

e petition was proper before it was filed; but the court, by 

ultiplicity of buſineſs, leaving the peruſal of the bill to the 

onour of the bar, the maſters likewiſe left the examination 

the defendant upon the articles of the bill to the counſel ; | 

d commiſſioners in the country alſo left it to the bar, al- 

ough counſel's hand is not neceſſary to an anſwer put in by 


dmmiſfion, as it is to an anſwer put in, in court. 


The anſwer begins in the form of the civil law, vis. fub The forms of 


oy teflatione de nimia generalitate, ineptitudine, obſcuritate, mullitate the beginning of 


{ indebita jpecificatione dif libell; (Clark 35.) And the oath is f de h 
the ſame manner, de ſcientia tua in his que proprium tuumdt= agree with the 
RUN, et de credibilitate in aliens. i 5 N | civil law. a 


j 3 J 
oy 7 


And by the ancient civil law, when the libel was preferred The time given 
the judge, it was alſo delivered to the defendant or reus; the defendant _. 
nd if the defendant did not anſwer in ten days, they had the 8 * 
lickum primum, and after ten days more if the anſwer did not IR 
dme in, they had the edictum ſecundum, and in ten days more, 

they had the ediQum peremptorium: And if he did not come 70 

d anſwer in ten days more, judgment was pronounced up- 

him as if he was abſent; and theſe were called the ſeveral 

jones that were given the defendant to anſwer, but after the 9 
rovincial judges were ſettled then came in the code io a new ' 'Y 
gulation, which was, that after the defendant was cited, the 
laintiff was to give caution to end his ſuit in two months, 
nd then he was likewiſe to deliver a copy of the libel to the 
, who ſubſcribed the note of the time when ſuch libel was 
livered, and then there was a term of twenty days given 


£ 


ly N I pwr in which time he was to put in his er; 
ed d if he did not, ſentence was given as if the anſwer was put 


dz for they look upon the ſubſcribing the time of receiving 2 mt 
e libel as a ſubmiſſion to conteſt within the twenty days, 

d twenty days was reckoned as a time of deliberation, w 

er he would yield to his adverſary or contend in judgment, 

nd therefore if the libel was delivered, and the ſubſcription . * 

nanded, and the actor proved this, and the twenty days 

ere out, then, the defendant was preſumed to acquieſce, . 

fe Tudiciis, Lib. 5. Tit. 1. Law 72. Code L. z. Tit. 9. 

eve 53. Cap. 3. For more of this matter, 7a Excep- 


By 


Anſwers, Ples, Ke, 4 


3 2 By our. prafiice, if s nt Chat to anſwer it i 
e ine ine returnable at u rife? certain in term, or in the furings)afke 
We t hath term, and the defendant is of courſe to appear in four ſitiing 
to anſwer in days after the return of the /ubpene, and id to anſwer-in-fou 
this court.” Hiring. 

vo „ an er 


\ 


ys after ſueh appearance, by the W * Tu 
peP 'ecurſe: in him. T5 


> % $* 14 tal $54 


neee, - But fa d ndant 8 he canngt ut in OY" withi = 
in what caſes al 1 Fond urt upon pa i 'of 117 Ne def 
> b the appearance be of that term, and the time for ae 


7055 ng not out, 10 ow ſome further reaſonable” time tg 
e agco xd SY the (Bai x 3 but ifa the defendan 
00 time to anſw er, which is often the caſe 

9 5 the defi defend apt ; Cannot anſwer, Without fight of writ 

ings w hich are > in the country, &c: or if the bill be for an ac- 

count of g Sts that are in the country, and he in Dublin, if 

that he cannar ſer forth the particulars without ſight ; in theſe 

and many — ſingular c s. the court on motion of coun- 

I ſel upon affidayit ofghe facts, and proper notice given, vil 

grant ſuch time to anſwer as is reaſonable; but this ought 

only to bo, where the defendant incurs unt any diſpleaſure d 

. the court,” but appears regularly at the teturn of the jb 
ne Fern. „ 


= 5 


Df 


2 'ne in Trinity 1725, the court were determined not t 
MM «45 give any ume to the defendant to 5 unleſs — youll 
| og r, 00 e fo _ ce s for Re 


e wm 
to he | 
And fuch pro- ch proceſs i is to K Tak ro myne, that is, ir che de hi: 


ceſs to be tune fenda AFR a [wer be not filed at the time given him 12 the 
| 2 cre dro Cour 2 1 8 that en che plaintiff ſhall be as TY 
” 4 acels of contempt, and in the ſame conditig 
* fan Ara. not 4 5 tiwe to anſwer, an 
the 0 n on the contempts When the dete en- 
A thay bet time for anſwering was . * Te Pra 

of 


7 
7. e 4 


When the de- If the defendant lives N miles or e from! Dubli 

fndane u enti- he is intitled to a dediomus, which * court will Sant N 

ed to a dedi- 2 
mus, 1 ee motion. ö 


i 


The beſt way - But if the defendant's a appraranc be towards ike cloſed 
A . for derm, and he lives any diſtance from the city of Dublin, the 
338 firſt dar beſt way is, for the defendant' s attorney, to move for time 1 
58 enſuing Y anſwer, until the firſt day of the enſuing term, anfl the court 
term, where will grant it, or perhaps to the ſecond return of che term, an 
the ' defendant then the defendant may anſwereither-by cormiſſian, or before 
2 Ds a baron at the aſſizes, or in town, at his eleftion ; and the 
2 plaintiff cannot, enter proceſs for“ want of the anſ er, untl 

2 7 nets the firſt day of ierm; whereas if he prays a La” 


0 8 Wer, 5 lea, Xe. 
muſt of courſe, be retanadle on the cin day of the ea | : 
va Po. We 

* A 

But note, if th FF WIG monk MOI Eben biroy mus e. * 
+ the aſſizes, and that he is required by the bill to view any - 
eds or writings ' before he anſwers, in ſuch caſe, his attorney — & 8 
& to give notice to the plaintiff's Attorney, ſome convenient afſizes, he is to 
ime before the aflizes, that the defendant intends to anſwer give the ylain« 
before a baron there, io the end that the laintiff ma y lodge tiff 's —_—_ 
he deeds, Nc. with uhp' ter e & oberg che anker * 

vill be *. | 


4 


— „ee abies 


demurring. 


v the 166 general rule, à deſendan may þ er. 2 
os puteſtatem, to take his Gow or a furthe wir, | 
ering his reges, an taking. out an N E 4 if 3 , 


he lives twenty miles fro. Dublin, or upwards, hut mot far , 

third anſyer, unleſs upon good cauſe Now to the ; icy tf an — an 
upon taking out ſuch q ar the ve nn left wu" 1 40 

his —— re names in and e py returning uam 

thereof upon the plaintiff or * attorney; j Fakes af ib 

nat join in four days, the defendant's * attorney may repair to #, 74 

the 9 and take ont a dedimus poteſtatem to be directed unto 

two of the defendant's commiſſioners, and “ two more to be 


named by the chief remembrancer for the Plaintiff} but in 
caſe of commiſſions to examine, eight days are i 


* 


+» + 
4 — 


Note, before he officer ſtrikes the names of commi 
and iſſues a commiſſion ex parte either to take an anſwer or | note tot 
examine witneſſes, he firſt gives 2 thereof (uſually gy e. deen 


* 


fe g -four hours) to the attorney for the e party making de- a commiſſion a 

| the alt, _ parte, * 
ne t0 

oun The method of ſectli the 1 * my erm to 

gh take anſwers i is thus. * * 


; _ 
L 45 8" 2 
3 The 


* The commiſſioners names for ks laintiſf are ſurgiſhed Ly atþcer, 
by the defendant, or his atcorney. F 3 „a the gs 


- 


' The method of The defendant's attorney is to leave a note in writing in the 


 Fettling com- - office, of the four commiffioners named by the de- 
* 1 with their chriſtian and ſurnames, 8 and 
GE  - exggated; then he muſt ſerve the plaintiff*s attorney with a 
notice of ſuch commiſſioners names being left in the office, 
deſeſiring him to return the names of his in the proper time; 
75 then the plaintiff's attorney generally ſtrikes out * two of the 
defendant's commiſſioners and returns the remaining two with 

the names of four commiſſioners, with their additions and 

places of abode as aforeſaid for the plaintiff, out of which the 

defendant alſo firikes two. And the four commiſſioner 

which are thus ſertled by both parties are to be inſerted in the 
commiſſion to take the defendant's anſwer.  —© 


By a rule made the 6th of December, 1701, it was ordered, 
that, in all caſes, where deeds or papers are to be viewed by 
the defendant, and that a dedimus iſſues to take his anſwer, 
they are to be lodged by the plaintiff in the hands of the 
> ee of courſe, otherwiſe the anſwer to be deemed 


- 
a 


RULE 17. By the 19th general rule, when an order for a dedimus is 
2 - "og 3 if it be not taken out in eight 2 after entering the 
eight days after rule, then an attachment to iſſue of courſe, and if the anſwer 
= entered or be not returned in four days after the return of ſuch dedimus, 
attachment, or in caſe the defendant ſhould procure further time to anſwer, 
the plaintiff to be as forward with his proceſs of contempt, as 

' 8 he might have been, if the defendant had not taken out any 
In junction on 2 q dimus, or obtained ſuch further time; and where a &dedimus 
2 is prayed to take an anſwer in the country, or beyond ſeas, an 
* 76 injunction will » be granted, by taking out an order of courſe 


comes in. | 


to ſtay the defendant's ſit at law (if any be) until the anſwer 


* Injun&ion on a The general rule is, that if the defendant prays a dedimus, 


82 8 in the plaintiff ſhall enter a rule of courſe for an injunction; but 


in ſome ſpecial caſes, the court have granted the defendant a 
en ud dedimus without an injunction, as where a bill is brought 
aa againſt a ſuit at law, and the plaintiff at law is ready for a trial 


before the bill filed, or injunction pray : in that caſe, the 


court will not grant an injunction but after verdict, 

In the caſe of Hoonahan againſt lord Orrery in this court, the 
plaintiff filed a bill, got an injunction: on the prayer of the 
dedimus into England, and in coming in of the anſwer, the 
injunction was diſſolved; the plaintiff then amended his bill, 
and the defendant's time for anſwering the amended bill 
being out, the defendant had leave to anſwer by dedimus, with- 
out an injunction. 5 


That 


an 


places of abode, and the place where the commiſſion is to be 


- cs „% K „00 


* 
* 


Anſwer, Pha, &c. 

That by the 41ſt general rule, no demurrer to the whole NIE 41. 
ill, nor any plea to the juriſdiction of the court, or difability What plea ſhall 
of the perſon, ſhall be received by dedimus ; por any plea, or be received by 


lemurrer, at all admitted, where the defendant ſtands in con- We 24 


empt to a commiſſion of rebellion, without ſpecial order of "a 

he a court; and all pleas (except matters of record) are to be e 
worn, except in the king's attorney's caſe, who anſwereth a ceived, if deſen- 
bill againſt the king, or a corporation, who'are ſued by the dant be in con- 


name of their corporation, and anſwer without oath under **2 1 | 


he ſeal of their corporation. he e 
ſpecial order. What plea ſhall be ſworn to, and what not. 
© TI NE Io 


By a rule made the 8th of May 1719, wherever a defendant Demurreralone, 
ſhall pray time to anſwer, he ſhall not demur alone, but m—__ return» 
ſhall return an anſwer with the demurrer. Therefore gquær. rude — 
is it not the beſt way to pray for time to anſwer, plead, or praged. ng 
demur ? Rare. PTY TY Ry * 
As to pleas in bar called peremptory exceptions, which bar Pleas in bar re- 
will SD the action for eyer, * a 1 — of " releaſe, or of a 2 2 

urchaſer for valuable — without notice (but notice contempt, — 
muſt be denied) the court ſeldom or never deprive the party not pleas in 
of the benefit of them, though he run into contempt. But abatement. 
in caſes of pleas of abatement, which are but dilatory, and 
temporary bars, the court do not uſually admit them to be 
received, if the defendant runs into contempt. . 


— 


When a commiſſion iſſues to take the defendant's anſwer in The proceed - 
the country, four days notice muſt be given of the execution inge on taking 
thereof to the plaintiff, or his commiſſioners, exclyſive of the ? aniwer by 
day of ſervice of the notice, and the day of opening the com- 
miſſion, unleſs a ſhorter * time be appointed by” order of * 78 
court ; and in ſuch notice, the time' de 40% and place where, 


ſuch commiſſion is to be ſped, is to he particularly ſpecified. 


— 


Tue Porm of the Notice 10 be given of ſpeeding the © 
pa n a C N . 1s | | 

a commiſſion iſſuing out of the Chancery fide of the Exchequer 8 commiſſion, 
in Ireland to take the anſwer of C. D. defendant to the bill of 

complaint of A. B. complainant, do hereby give you notice 

that we intend to execute the ſaid commi ON t the 

, at or about the hour of ten of the 


. - day of 
clock in the forenoon of the ſaid day, at the houſe of O. P. 


A Fe &c. 


at. the ſign of - in the town of, in the ang 
of ——, at 2 time and place, you with your comm 
fioners ay be 4 if you think 2 e under our 


| . the 3 8 
the defendant; and to be direAed thus ; To the plaintiff, or to 
. _—_ F. he cominifiouccs nomed by che planet. 


The #nty of the The e e e when when is to be ingrofſed on 

* parchment, and * when. the defendant hath read it, or that 

* 79 the ſame is read to him by one of the commiſſioners (in caſe, 

be cannot read) he is to ſigu it; and then one of the commiſ- 

. Deere ſioners is to ſwear the defendant, and when he is ſworn, is to 

| alk him, if he bath read the anſwer, or if he hath heard it 

read to him, if the anſwer he then giyes is in all points true 

according as he gives the ſame, and as the ſame is ſer forth In 

the preſent writing,. and if the name, or mark, ſubſcribed 

thereto, is the defendant's hand-writing or mark. But note, 

How it js to be, where another perſon not one of the commiſſioners, reads 

if ag the anfwer to a defendant. who cannot mm he ſhould be 
* ſworn that he has read it "oy 3 


The FIR being ingroſſed, is to be annexed to the eom- 
miſſion, as are alſo the ſchedul if there be any, and then 
the caption is to be made at the foot of the anſwer thus. 


3 5 „Taken and ſworn before us at ———— in the county of 


— 2 virtue of the annexed commiſſion, n 
day of = | 


To this, the commiſſioners ſign their names. 


Now the caption is to be properly varied necording 0 


what is taken. 


And the caption being made, and ſubſcribed in this manner, 
| the ita is to be indorſed about the middle thus. a 


” © The execution of this commiſſion appears in a certain 
commiſſion, ſchedule (or certain ſchedules if more chan one {kin) here- 
3 unto annexed. * | 


* ' * 
* 


. the commiſſioners I to 655 their 
When 


— 


Arftootr, Pha, Rr. 


When an anſwer is thus taken ene in the coun- The wethol@_- | 
the commiſflon with the anſwer ingroſſed on parchment, making up the 
re-to be 2 up and-inclofed in paper cover, which is gad 


ſendin | 
o be ſealed by all the commiſforivts who were preſent at the Du Us ab * 


king the anſwer; and is to be delivered by + commiſſi- * it 
nor, or one of them, ro fome perſori who will bring it 2 dar 
Dublin, and fear before one of the barons; t 455 het 

as neitller opened or alteret ſinte he tecelve N the. 

jands of the commiſſioners, be one of them, as the eaſe is. : 


5 N 


But if the commiſſion is 2 by one of the commiliiba- 2 Ee 82 be 
ts, no affidavit is ROW. and * need only indorſe. — r. 


brings it 0 one, 


„ 25h of March 1747, received the! bands" of But r be 
5 « G, * 2 ers 8 erf. 


l le e e while d Weed ae, 1 
F the cover is OW A 


te Right Honourable tht Chanedths, Paſs Lord Clit a The dreier. 
SY I. of Bis Majeſty's Chu of E l 
in 1reian 


And the wrapper is 0 be thus indeed. wm We | Þ 


f 
4. B. J Thr anfever of the Amn, C P. taken at" the The nde. 
| 28 houſe of , in the town' f , in the ment on che 
county of , the day of yy PEER 
—. virtue of a commiſſion, iſſued nh — 2 of f 
is nſec of $65 in ge i We 


i 


The e hath four <p days, after the return day y, Contempts not 


entioned in the commiſſion to file the anſwer; and until theſe to be entered 


T our days (quarto die poſt) are puſſed, proceſs of contempt uff until ſour days 
; annot be entered. ON by ie eng of 
in By a rule made in this court, the 18th of February, 1744. No further time 
e- hereas hy the courſe of the court, after the return of com- to be -given 
iſſions, for taking of defendant's anſwers, four days are al- b e * 1 
owed for filing * the ſame: Now it is this day ordered by the - 82 
eir ourt, that — * wg time for filing the anſwer, ſhall in any 
auſe by granted, without ſpecial reaſon, aſſigned by affidavit. 
w 


And 


9 


1 Y ” 


22 2 © Auſwer, Plea &c. 1 


' When dedimus And yet when an anfiver hath been returned by dedimu, 


Fl 
{ne 
» . g 
_ _ commiſſioners | 
. 


is returned, four the court have ſometimes upon motion of the defendant's at. 


Ld 


= . torney, give him four days time to take a copy of the anſwer, 
? 5 | 


* - 


Ver. put of late they have refuſed it. 


Any two of the N there be four commiſſioners generally named in 
© ders £ limus poteſtatem to take a defendant's anſwer, yet if 
way. execute it. any two of them only ſhall meet at the place appointed for 
executing the commiſſion, they may proceed; for the writis 

directed to any two or more of them. 


No notice on a On a commiſſion ex parte, no notice is required. 


ex | 
— to Commiſſions to take anſwers in England, are always return 


ne anſwers in able, fine dilatione, and not at a day certain, as in commiſſion 


to take anſwers in this kingdom; therefore before proceſs «f 
© contempt can be entered againſt the defendant; for not return. 
ing fuch commiſſion to England, the plaintiff's counſel “ is 1 

2 move the court, that the defendant do & return the commiſſion 
| by a certain day after ſervice of the order, or that the plaintiff 
may be at liberty to enter proceſs ;' for until this rule is made 
' the, commiſſion had no return: But note, this rule will not 

he granted, until the defendant hath lapſed a vacation, and the 
ſhort vacation after Eater term is not accounted one. 

And if the commiſſion be not returned by the time prefixed 
by the rule, then the plaintiff's attorney moves for liberty to 
enter the proceſs, and then he may go on with them, but if he 
omit the rule to aſcertain the return, the proceſs will be ir- 
regular: So determined upon full debate, in the caſe of Yermn 


againſt Benſon, in this court, 4th ful, 1743. 


Plaintiff's com- | The plaintiff's commiſſioners may refuſe to th 
; | y refuſe to execute the 
— . unleſs they may read the anſwer. 2 Har. Chan. 


the anſwer. Prad. 2d Edit. 417. 


- 


Same 


* Of late this motion has been often made by attornics, and allowed by 
, the court, 8 


* 0 F 
vw 7 a , | 


Some Rules concerning Anſwers in an, oy/ny apa, 


\ N anſwer, in general, muſt confeſs, or avoid, or traverſe, Anſwer in ge- 
or deny, the material parts of the bill; it muſt contain 2<ral, howto 
thing ſcandalous or impertinem; it nauſt be engroſſed on we nr . 
archment, and ſigned by counſel, unleſs it “ is taken by com- tes on flog 
ziſſion in the country, and then it may be ſworn — filed the avſwer. 


ow ithout counſel's hand thereto ; ir is to be ſigned by the de- 84 
"I ndant, and by his attorney in all caſes, and is to be u | 5 
nol ath, except in the caſe of peers, &c. whoſe anſwers are 
1rn ways taken upon proteſtation of honour. | 


Every anſwer is to be ſigned by the defendant, for the more Conſent to re» = 

ſy conviting him, if guilty of perjury, and is to be upon ceive an anſwet 

rd unleſs the plaintiff ſhall by conſent diſpenſe therewith ; VE ſigning ae 
ad this conſent 1s to be ſubſcribed at the foot of the anſwer, © 

d upon motion of the defendant's attorney thereon, the court a 

ill grant an order to receive the anſwer, without ſigning, 

without oath, as the caſe is. N 


fixed By che 23d general rule, an anſwer to the matter charged, ane of 
y to the defendant's own fact ought regularly to be poſitive, matter 

if he ichout ſaying it is to his remembrance, or as he believeth, a defendant's 
e ir: ¶ ¶ aid to be done within ſeven years before the preferring of the own fa, how. 


ll, unleſs the court upon exceptions taken, and ſpecial cauſe to be. 
ewn, ſhall diſpenſe with ſo poſitive an anſwer; and if the 
— conf bi the fact, he 3 traverſe or deny it | 
dſitively, and directly, and not by way o rive ant; Negative preps” . 
dif be fact be laid with „ * ys 0 2 nant, 

uſt not anſwer. it literally only, as it is laid in the bill, but * 8 

uſt anſwer the point in ſubſtance poſitively, or certainly. | 


- 


But a defendant is not obliged to anſwer, ſo as to ſubject Defendant not 
mlelf to any forfeiture, or penalty at law ory, but may obliged to an- 
fiſt thereon by anſwer, plea, or demurrer, as he thall be ad. ſwer, ſo a» to 


ſed. See wide Soft. Bills of Diſcovery on the Popery 4%. + age Me 


feiture, or penalty at law. 


| | 
As to the fact of another, which the defendant doth not How a defen- 
ainly know, he ought to ſay he hath heard and believes it to dant is to an- 
true, or that he doth not believe, &c. and ought not to ſay 83 
ly that he hath heard. * E 


Pg 


Obſerve 


f 


5 7 Ch , 
2 
7 . hs 
| 6 
„ „ 


i 


a i a ng 
3 Yd S - Vl b 
Anſwer, Plea, &c. 4 


\ 


| Anſwer not Obſerve that no anſwer is ſtrictly reputed ſuch, until fils 


deemed filed, nor to be filed, until a copy of the bill be taken out, „. 
4 — 4 of teſted by the officer; * nor will it be deemed to be filed, un 
pf eg _—_ the contempts (if any) be purged, that is, until the. coſts | 
tewpis purged. the proceſs of contempt for not anfwering ate piid/; and 
they be not paid, the plaintiff's attorney may, on motiq 

obtain an order for liberty to proſecute the contempt, notwit 

ſanding any anſwer alledged to have been filed, unleſs | 


eoſts of the proceſs, and of the ſuid order, be paid iti four 


N after ſer vice thereof. 


* If the defendant tenders the plaintiff the coſts of the ct 
If the deſen- tempts, and he refuſes to receive them, but fill goes on wi 
dant tenders further proceſs, the defendant's: attorney is then to move tl 
2 r court for liberty to lodge the coſt with t e chief remembrance 
fuſe! is PR otherwiſe the proceſs will be irregular. _ 

move to lodge it with the chief remembrancer / 


2E — A defendant may, without notice, move to amend. his a 


ſwer in a ſmall matter, but if it be in a material point, 
. muſt give notice; and the court e s it eyen aft 
affidavit t 


iſſue joined, eſpecially upon an of 


| | it 14 defenda 
was furprized therein, and on payment of coffs. 1 Ch, 


29. Bac. Eg. Ca. 29. 


Anſwer not to In the caſe of Blake and Lynch, in this court, the defends 
— ou Sagy anſwered: and demurred by dedimus, the return of the anſo 
Without leave of Was ſworn, and it was left with the attorney; he obſervit 
the court. ſome informality in the anſwer and demurrer, the defenda 
came to town and ſwore another anſwer and demurrer, at 
filed the laſt; upon this matter the court ordered, that f 

anſwer and demurrer, firſt ſworn; ſhould be filed, and deen 
as firſt filed, and would have attached the attorney, had 

TA 2 juſtified himſelf, by making it 5 ear he had; tendered 
* 8 rſt anſwer tothe officer, * who refuſed to receive it, beit 

obliterated, and in ſome places illegible. 2 


Anſwer amend · In the caſe of the counteſs of 'Gainborcughi againſt Gifford; 1 
Ws my * Williams, 427, after a hearing and decree againſt the deſe 
ke) ee dant, upon very fall affidavits, by the perſon w hO ingroſſed i 
8 and the foul draft bg roduced, upon ſolemn debate def 
the lord chancellor, aſſiſted by the maſter of the rolls, th 
court gave the defendant leave to amend the anſwer, and to ſes 
it over again, tho! no precedent could be fhewn' that it wi 
ever done after the'canfe heard, and this matier had been bd 
fore denied n a petition'and on à motion. * n 
No e . But obſerve that there are no ſertled rules ſor amending 
ee $* anfwers, but it is diſcretionary in the court. See the caſe « 
by : lad 


"i" 


a 


— 


By the 24th rule, pars, See Title Exceptions, 


- . * * . 
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ly Howth againſt Howard, and others in Chancery, Eafter term | 
F< 5, where the court gave leave to rectify a miſtake in the de- 5 
d dant Howard's anſwer; but in this caſe the defendant © * 
unt ward was no way intereſted, and the bill againſt him was . 
ſts erly for diſcovery z belides it did not appear that the plain- K 
ind could be prejudiced ——See dere Rep. 186. 248. 
Otion 5. 323. ſeve caſes, where anſwers have been amended, 
2 + where refuſed. | > "a1, "HEE | | 
8 t 


When the court ſhall order an anſwer to be taken off the # 

, to have the party convicted upon, it is to be delivered to Anſwer 
clerk of the mf prius, for which he is to give a receipt; but off the file to 

3 motion is not uſually granted until bill of indictment is codice one of 
wi und. E E Ft e f N * 


in the caſe of Lynch and Kirwan, on a leading order, lord Of reading an- 
ief baron Gilbert declared, that if at law, the plaintiff makes ſwers on trials 
of an anſwer, it may be all read through, and ſhall be law. 4 — 
idence as well for the defendant as for the plaintiff, but not 

clufive evidence for the defendant. HR 5 


* 


ords of parliament, as alſo the widows andidoiegery of Peers, Kc. to. 
_ lords, ſhall anſwer upon proteſtation of honour * wet * 


s is taken under their common 8 pr 
nda al, k | n 4 * 1 x 
nſw 7 


vin A minor or infant, under the age of twenty one years, js Infant to an- 
nda anſwer by his guardian; and if there be not a guardian ap- Wer Þy Fuur- 
dinted by will, or by the court of Chancery, a petition is to Pa 
at tl preferred to the court, to appoint a guardiam for the minor 
d appear and anſwer ; in which petition it is to be ſet fortli, 
d Meat a bill is filed againſt the defendant, and that the defen- 8 
ant is an infant, and the petition is to be ſigned ® by an at- * 89 
bein rney of the court only; but the father of the infant, or the 
other, if the father be dead, may be appointed guardian, to 
ppear and anſwer for the infant upon an attorney's motion | Ny 


ay. without a petition, as they are deemed and accounted - 
deſe ardians by nature to their children: and if the father or 
Ted FP other of the infant be living, the court will not ordinarlly : 
def ppoint a ſtranger as guardian, unleſs they be plaintiffs; a! 
s, here application is made to appoint any other perſon guar- . * 
ſweil ian, it ſhould regularly appear by the petition, that the fa- 
t 1 er and mother of the infant are either de or that they are | 
in b laintiffs in the cauſe. e N „ 


; The anſwer of a quaker is raken upon his ſolemn A 
jon and declaration. See fat. 19 Geo. 2. ch. 13. , 


* EC 


lad Vol. I. 5 . A quaker's 
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3 A. Quakers Affirmation. " Wa" 
j OLE hel TA 12 x . m 


Quaker's affr- 4 I the defendant D. H. do hereby ſolemnly, ſincerely « 
mation. truly declare and affirm, that I am, and have been for a 
whole year laſt paſt, of the profeſſion of the people call 

_ Quakers ; and do further fincerely, and ſolemnly declare, th 
| Far perſuaded in my conſcience, that the taking of an oz 
in — caſe whatſoever is contrary to the law of God, on 
ttained in the new teſtament, and being thoroughly coniving 
* 90 thereof, I do “ further ſincerely and ſolemnly declare and £ 
8 firm, that the anſwer I here give is in all points true, accorl 
ing as I give the ſane, and as the ſame is ſet forth in th 

preſent EY to which I, have ſubſcribed my name, th 


day o . : 
"BY go Affirmed before me the 


of 


— * . 4 £ 
4 * 
„ f 


I. 35 


„ 


4 G. E. H attorney for the defendant, 
who was preſent, and ſaw him ſign 
his affirmation.“ a * 

See the ſtatutes 6 Geo. 1. ch. 6. 1 Geo. 2. ch. 5. 9 Ga. 
ch. 16, and 19 Geo. 2. ch. 18. relating to quakers. 
{ | 


| A Jew % A jew being to put in an anſwer, it was ordered he ſho 
on the Pente. be [worn upon the Pentateuch in preſence of the plaintl 
—_— clerk. 1 Vern. 263. 5 | 


— 


A ſeme covert A married woman cannot regularly put in an anſwer wit 
regularly not to gut her huſband, but by mo leave of the court, on d 
ec. one oh notice” given, and an order for that purpoſe, M. S. Rep. Fi 
without leave of 4 Geo. 2. Abergaveny and Abergaveny, Viner's Abridg. Tit. Ban 
the court, and Feme (I. a.) Ca. 20. WEST : 


But has ſome- But in the caſe of the duke of Chandos againſt Talbot 
times been al. Ix. 2 Hilliams, 37 2. a feme covert's ſeparate anſwer was 
lowed of withe- ig without an order to warrant ® it, and it being referred i 
1 it. "maſter to ſtate whether her anſwer was regularly put in ornl 
| * 91 and he having reported that the anſwer was put in by the wi 
| - * © _ deliberately by good advice, that ſhe was fully apprized-thet 
of, conſented thereto, and that it was done at her reque 

with the conſent of her huſband, and that the leintiff 

accepted of it, and replied to the ſame, therefore the fem: 


? 


. 


\ 


t, or any other on her behalf, could not affign that which 5 
s done in her favour, as an irregularity ; wherefore King , | 4 
ancellor, and the maſter of the rolls, reſolved, that the 99 
ſwer was regularly put in, and over- ruled the exceptions to . 


maſter's report. Ca, in Equily Abr. 145. XY 7 


* 


And in Bunburys Reports, 167, it is ſaid; that regularly a Feme covert's 

covert, in the abſence'of her huſband, muſt anſwer by her 22 2 Jo 
ardian (that there may be ſome body anſwerable for the foo TAKE 65 
ts,) yet in the caſe of Clever, and others, againſt El. Young, guardian, U ef 
pn an affidavit made that her huſband, ſince he entered his in caſe 01 üg 25 
zearance, had run away, and could not be found; that ſne <iity. 
| applied to all her friends and acquaintance to be her guar- | 

„ bur that all had refuſed, becauſe ſhe could not give ſe- 
ity to indemnify them againſt the coſts, in this caſe of ne- 
ſity, the court gave leave to file her anſwer without a guar- 
n. : | . | 


* 


If a huſband ſhould uſe any cive means to compel or [a 92 

> his wife in the anſwering of a hill, the court on ſpecial, Wife to an-. | 

plication, upon an affidavit of this matter, will make a 1 3 | 

er for her anſwering apart. It was ſo ordered in the cafe ,,uia 22 Y 

by againſt Hamilton and his wife and others, in the court or awe her-. 

Chancery, Hillary term, 1740. And note, in this caſe, be 

2ndant anſwered without a guardian, but the plaintiff did 

object to it. | a | | 

n anſwers to bills in equity, the defendant need not view, The defendant 
We need not view 

orſe, or ſet forih e . in his anſwer, relating ta any jndorſe, or ſer. 

chers, papers, or exhibirs, produced by the plaintiff, his forth, any thing ; 

drney, or commiſſioners, but what are particularly menti- relating to an,; 

d in the bill. „ r POV fl exhibit hot men- 

8 | — in the 
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— 


Some ſpecial Caſes relating 1 Anſwers. _ 


U 


| Defendant to 1 HERE a defendant inſiſis upon the Aatute of limitation 
.._ have the beneßt by way of anſwer, he ſhall at the 8 the like 
Ef worm W t of the ſtatute, as if he had pleaded it. 2 


illiams 145. 
infiſted on in his anfwer, tho' not pleaded. "MN 


s If the plaintiff refers the anſwer for ſcandal and imperi 
's nence, and the maſter finds the anſwer neither ſcandalous * 0 
ew. impertinent, the plaintiff, on excepting to the maſter's repo 
ſpecially the Muſt in his exceptions ſhew, wherein, in what line, or pay 
matter excepted and how far, the anſwer is ſcandalous or impertinent, 
t order, that ſuch part of the ſaid anſwer may be expunged hy 
: * 93 the maſter; and'it is not ſufficient in the exceptions to ſa 
| in general, that the anſwer is ſcandalous and impertinei 
2 Williams, 181. ; ; 4 


 Thidew, It ſeems to be a ſtronger caſe, where exceptions are t: 
| to an anſwer for inſufficiency, and the maſter reports it ſuf 

cient, that the plaintiff, in his exceptions to the maſter's 

port, do ſhew wherein the anſwer, is inſufficient. Ibidem, 


No exceptions Alſo, if a bill or anſwer be referred for ſcandal, and report 
— 2 by the maſter, to be ſcandalous, if the maſter has once « 
dal is expunged. Punged this ſcandal, the party cannot then except to the repo 
* ecauſe when the ſcandal is expunged, it cannot then appes 

dy rhe record, what that ſcandal was, and it was the 730 
| fault, that he did not except to the report ſooner. Mae, 184 
If after a deſen- The conrſe of courts of equity formerly, was to refer bi 

dant * bill, for ſcandal after anſwer, nay ſometimes after hearing; 
. refer it this was altered by lord chancellor King, as occaſioning gre 

for ſcandal or delays ; * beſides, in the reaſon of the thing, it ought not 
Impentinence. be; for when the defendant has ſubmitted to anſwer the 
94 Why ſhould he after that procure the bill to be altered, and! 
8 ' that means to be a new bill? And his lordſhip deſired it tol 
obſerved, as a rule for the future, nat to refer a bill for ſca 
dal, after the defendant had ſubmitted to anſwer it, The n 


is the ſame as to referring for impertinence. 2 V. 


= 


12, 313. Sed Vide Title Pleadings, e contra, if the imp = 
If feandal be not proved. l e 5 


Where a decree eee dar . AD ONS in ſix — by a 4 


onths after he comes of age, he may, on counſel's motion, comes of aye, 
— liberry to amend 8 to put in a new 2 8 ma IT 


ver, and 11 ſet e 2 Williams, . 


on time given to r che plaintiff's bill, the defendant On — 2 
ay plead to it; for a plea is an anſwer, and is upon oath Pall mg Loy 
well as an anſwer ; but a demurrer aſter” time DID Bp = Jo ber 


er would be irregular... ae 464, * 1 


If time be given a defendant to aber, and he accordingly. 
ſwers, tho' after a ſequeſtration hath iſſued, and an 3 en 
drained to ſer down ay e the e the bill m 
ken pro * confeſſo, an ugh the anſwer 8 
| 2 the bl „ e not * taken pro confeſſe. 2 les, tht eh 
56. Hawkins 1 8135 ; 


A plaintiff was obliged to accept an anſwer from Trigel, Plaintiff obliged 
hich _ been e = on RO. Wn — ops nl | 


If an iſſue is airedted, 2 the defendant's aft is not Defendant's an- 
ified, or by one witneſs only, the court often orders it to be ſwer read n 
ad as evidence on the trial. 2 Cha. Ca. 8. 3 Ca. 123. 2 e trial of an. 


'2 
n..555. Moſeley's Reports, 184 | | iffue at law, | 


An anſwer in equit J. put in by a feme covert, has been ad- Anſyer of "2 
dged equal to a Mo ſeley's OT, 284. | feme covert 


The wife's age not cejudicied to the huſband, where The wife! | 
d the tral, and the. confellee it) and though ons 8 
my . it, yet th bill was diſmiſſed. 2 Cha. Ca. br the 


When the bill is in 8 deſanchve, the tt may Bill in he. dif- 


ke it either way. 1 ern. 220. Iunctive, defen» 
dat may an- 

ſwer either way, | 

It is a rule in equity that the anſwer oer rules the lea, Defendant by 1 

here the defendant anſwers for the ſame thin he 'infiffs on anſwer to the 


his plea ; for he ought not to aver it. rl of au. ſame matter, 
ard Oy Jon. $707- Har. 4 N. 0 . key 7 


* 96 


0 a 1 ah 9 a general n and a particular ed Defendant muſt 
h is anſwered in the general anſwer, yet he anſwer og 
wal en anſwer particularly. 1 Har, Ch. Prad. 3d eit. 359. particularly, 2 


though he has anſwered it generally. f 


ui fall be fill and ſufficient Anfever: 


3 
« oP 


| When the ge- IT was moved to ſuppreſs an anſwer a$'irregutariand-impn 
. heral traverſe is & per in regard it wanted the general traverſe at the en 


ee 2 * vie. Without thiit, that any other matter in the bill contained, Et. w. 
= hs 8 true, and it was objected, that without the traverſe thy nie 


anſwer is good, Was no iſſue joined. Sad Cur. contra, it does nor appear, 
ang not to be that, in the principal eaſe, the whole bill, and every clad 


Ae ed as in it, is fully anſwered, and then the aging the {general u a 
proper. verſe is rather impertinent than otherwiſe; and if iſſue er. 
. taken upon this general traverſe, it is a denial only of every oth 5 
Tb” os Hb Cave fer tord chance! ſuc 
the $5 thing not anſwered. by the anſwer ; and ford chancellor {a 11 
temat chis general traverſe ſeemed to him to have obrained fy i 4 F 


merly, and in ancient times, when the defendant uſed oul 
to ſer forth his caſe in the anſwer, without anſwering ey 
—___ elanſe in the bill, and for that reaſon it was the practice] 
W 7 the defendant to add, at the end of the“ anſwer 1125 genes 


* 
U 


That he receiv= On exceptions to an anſwer, the defendant having ſworn 
— 9 to received no more than the ſum of tos remen 
bre -/ brance, it was allowed to be a- good anſwer. tween 

rance, ſuffici- ' . 4 e L 8 - MY 5 . n 
l.. „ and Bodily, 1 Vern, 470. "a 


Ne. he If a bill be brought againſt three for a joint demand, a 
believes and one of them, by anſwer, ſays, he believes and hopes to pr 
_— band. the debt paid, and the cauſe is heard on bill and anſwer as 

- when ſafficierit, him, the plaintiff can have no decree, for the defendant dd her 
mot directly ſwear that che money is paid, yet his anſwer mi 
be taken ts be true, becauſe the plaintiff, by not replying! 

bid, has excluded him of the benefit of his 1 and t 

| rather, becauſe it appears a piece of cunning in the plaini 
to proceed againſt him who was moſt ignorant of the matte 
but upon payment of cofts he may reply to the other def 
duants. Hill. 1682, between Barter and Hild. 1 Vern. 140. 


| That b deken- Where in a joint and ſeveral anſwer by A. and B. if A. Alves 
dantihath pe- himſelf anſwers, and B. ſays that he has peruſed the anſw 


ſed the an- a b: FLY | * , 
Wer of wither, Of, 4. and believes it to be true. ſuppoſing B. ro be chap 


Ws ſuffeſent. with nothing of his own knowledge, ſuch a relative anſwer g wa 
| Tt 98 ſufficient; but it is otherwiſe, where the deſenqants anſ to tl 
an, ſeverally. | Berween Walker and Morton. Hard. 165. | aten 


* 
11 


any, 


If there are two deſendants to a bill, and one of them puts An f . 
| an inſufficient anſwer, W hich is ſo reported, and on anſwer, ; 
ons to the maſter's report, his 22 confirmed by the 27 cn gehe; 
wurt, and afterwards the other de fendant puts in juff ſuch 

other anſwer, and inſiſts on the ſame matter, the chf far fecand, thi... ..: 
| er, without ſending it to a maſter. 1 Fern. 74. 
In a bill for tythes of conies by cuſtom, the defendant, by Sufficient tos 
yer, denies the cuſtom, but does not diſcover how man e a full an- 


6 nies he killed, nor the value of them; yet it was reſolve g yg 
L | enough, the rather becauſe the demand was againſt com- 4a. - 
11 on xight, and where a full anſwer is given to the thing in 


nand, till that be tried, the defendants are not bound'to - : 
[cover ; if it ſhould be otherwiſe, the defendant, by a feigned ©. 
ggeſtion, W forced to diſcover any thing: But if 


bc caſe, the matter be found againſt the deſendant, be 
17 all after be examined upon interrogatories. Between Randall 
4 %, Hard. 188. Bac. Eg. Ca. 35. 3 
oy But where there is no ſuch gr t inconvenience, as upon a An executor — | : 
og L againſt an * executor to diſcover affets, he muſt anſwer, muſt anfwer as 4 


0 he denies the debt, becauſe it concerns the act of another. 2 4 on | 
gem. 5 Ad? | f 974 71 denies the debt. 


rn 5 99 n 

men 0 8 

n 1 1 ee 

| 1 4 | BE Of 

* | . Ka bs. ny 7 . , ; f N e * | \ i 
"LA | | — | Se: Baer, 

dre the Party may conclude, charge or diſcharge hin- 

A 

nd 1 Saks . 5 . , 

_ | ö | ITN wont Tor LIL TLDS, 0 

aN executor has a legacy deviſed to him by his teſtator, Defendant bon- | 

ek without any expreſs diſpoſition by the will, of the ſur- eluded by his 

40. of the perſonal eſtate; on a bill brought by the next of an Ter: bud de. 


n to the teſtator for a diſtribution, the executor anſwers, and * 2 . 
aves the benefit of the ſurplus, by a jnifiake of the law in popu TY 

t paint; he prayed that he might amend his anſwer, but | 
{wer g waived the ſurplus by his anſwer, he ſhould account for LALLY 


to the next of kin, tho' there was ſtrong proof that the 


favor intended the; ſurplus 10: the \exerutor. 1 Milan, 


435 e 


A fee 


( 


—_ 


- 


=. . 


2 pow} A fems covert cannot bind herſelf by her nr much le 
| Kerſelf \ * her buſband, as to her inheritance. 2 Williams, „ 

purchaſer not The defendant flesded himſelf a purchaſer, for a valud 
bound by an conſideration, without notice, as by the deed, &. ready 


* * 
* 
. 


1 be produced, may ap ; and upon arguing the plea, it v ( 

Rn 1 kd 1 ET r an . it being B th 

„ 100 the defendant might leave the deed with his clerk in com n 

„ thatthe plaintiff might have the ſight and perufal of it, pi n « 

ſuant to the offer. in his anſwer ; and tho' the bar (being alk dis 

7 by the court how the courſe was) 'qgreed that by his offer nd 

* defendant had made the deed part of! his anſwer, and therek un 

© It had been the courſe to order it to be produced, yet my la he 

_._ chancellor ſaid he would not bind the defentlant, Ea a pu hu? 

. Chaſer, by the improvident offer in his anſwex. Mich. 16 lor 

between Watkins and Hatehet. Bac. Eg. Ca. 35. rut 

_ | * Tp s e . Sad ce tte. EE. * P | nt 

2 ts bound An eftate was conveyed jn truſt to be ſold to pay inet a 

or. ping 2 brances, the desde in druf for the grantor and his el ; a) 
prejudicial to A bill brought by another creditor againſt the truſtees 

dem. + heir, who was a minor, and the heir, by her anſwer, infill *] 

+ 08 that ſhe being an infant, the parol ought to demur during he 


minority; becauſe, altho! it was a truſt for payment of 
cumbrances which then affected the ſame, yet as to the reſi 


it was only aſſets ;. it was ordered accordingly, altho the | } 
fant's council would have waived it as refund to the ir 
Ca. in Equ. 198. Searth againſt Cotton. II 

| Befendant held he plaintiff brought a bill againſt the defendant, to redes anc 
| fr ” on or be ® forecloſed ; the defendant, in his anſwer, offered to inf 
anſwer, + the plaintiff what was due on his mortgage; but finding ter 
101 terwards that there was a mortgage prior to the plaintiff's, pla 
That the mortgagor had made a deed of truſt of theſe 1 ſwe 
for the payment of his debts, and that the creditors had chi 
tained a decree, that they ſhould he paid in proportion wi by 

the plaintiff, he would willingly Yetrad ; but tho! it appean | 
that the circumſtances of the caſe were thus varied, yet | 27 


maſter of the rolls held the defendant to the offer in his 
mer.  Paſch. 1687, , Holford and Furnell. Vern. 448. © 
But not ae But where a perſon 1 ſworn in his anſwer, * avd 
avoid ſequeſtra- [9&7 ation of the debt, that he was ſatisfied a debt owing 
. tion, owned he him, in a bill now brought by him for the ſaid debt, 
Was ſatisfied a maſter of the rolls would not ſuffer that anſwer to be 
debt. 5 2 him. Mich. 1669, between Janes and Lenthall. 1 
When a man Rule, by lord chief juſti ; | ial by lead 
gan ule, | d chief juſtice Whitfed, on a trial by lea 

d arge bim. order at Naas, in the caſe of Nicholſon againſt Connor, to be 
ſelf by his ſerved on conſtruction of anſwers, that if a defendant 
— knſwer, | feſſes n fact charged, but avoids, qualifles, and extends | 


4 0 
z 


, * N a N 


% 1 
W . 


itted * as it is qualified: As if the bill charges, that A. B. 


d him, and no other; that is but one ſentence, and cannot 
divided ; for the defendant C. D. does, as it were with one 
h, deny the fact. Exception to this is, if there be a pre- 


n one ſentence, as if a man ſhould confeſs he killed another in 
is own defence. The killing ſhall ftand by itſelf as confeſſed, 


ames deſign, and throws the proof on the criminal. So, if 
qualification after comes' too late, and infers that the acts were 


rue, that defendant did borrow the hundred 3 

n the bill, hut that he had ſince repaid it; here the confeſſion 
all be divided, and part accepted, and that part, as to the 

payment, rejected, unleſs proved. 4 "Rv. 


he firſt caſe in the court; where, becauſe a man had charged 
imſelf by anſwer, that this anſwer ſhould be allowed as a 


anſwer. See Title Account. 
If the plaintiff conveys an eftate abſolutely to the defendant, 


inſiſt, that the conveyance was abſolute, but confeſſes, that af- 


children, though no other proof of the truſt ; for, it appears, 
by the defendant's own confeſſion, that he was not to have the 


2 Vern. 288. 


0 


VE 


her matters done at the ſame time, the whole muſt be ad- 


ceived one hundred pounds from C. D. C. D. anſwers, that 
e did receive one hundred pounds from A4. B. which A. B. ow- 


mption againſt the qualification, that muſt be proved, tho 


he ſentences are diſtinct, where there is no preſumption, the 


good diſcharge, and that it ought to be the laſt. 2 Vern; 194. * 
here an accountant may * charge or diſcharge himſelf bj 4 1 3 b 


and he afterwards brings a bill to redeem, and the defendant cha 


ſwer, the truſt will be deereed for the benefit of the wife and 


eſtate abſolutely. Paſch. 1693, between Hampton and Spencer 1 


- 


10 


lone at different times; as if the anſwer had been, that it was 


9 D 


-. 
- 


ling ter the _— paid, with intereſt, it was to be in truſt for the 
''s, plaintiff's wife and children, and the plaintiff replies to the an- 


nd the qualification: muſt be proved, becauſe the law pre. 


* It was ſaid, per cur. that the caſe of Howard and Brown was Tlie. A 


2 _— 
charge by ki 


— 


, Pleas and Demurters in Equity. 


Of the excep- A MON G the Civilians and Canonifts, the exceptions an 
tions among the £ A. in loco reſponſionis, and are three fold, declinatory,  dila 
civilians and ca- tory, and peremptory. The declinatory, are ſuch as, decline 
— Praga Jariſdiction of the judge ; dilarory, are ſuch asdelay.ſain 

„ by exceptions to the perſon of the actor; peremptory, ar 

ſuch as perimunt jus agentis, as a releaſe; or former ſuit deten 

104 mined, &c. * The declinatory and dilatory exceptions, an 
generally put in ante litem conteſtalam; for they are beſore the 

pretor, as reaſons why he ſhauld not proceed in the caule u 

give judges ; but the peremptory exceptions might as well by 

put in before the prætor as a reaſon why he ſhould not give judges 

as before the judges to preclude the plaintiff from all right of ac. 

tion; and the method was, that if the peremptory exceptionwa 

3 exceeding early before the prætor, he proceeded ny 

arther in the cauſe ; but if the peremptory exception wa 


either doubtful, in point of law, or in point of fact, then he al 
remitted it to the judges to determine it, ſince it. was then ay 
proper that ir ſhould be put in judgment. Maranta, 280. 4 
i - 51 4 
"The analogy . Analogous to theſe, we have three ſorts of exceptions T 
2 them which with us are called either pleas or demurrers, and they * 
r. A may be alſo called declinatory, dilatory, and peremptory. * 
equity | ALY iſa! 
\Firſt, The declinatory exception, and that is, either a de- 
 mmurrer for want of equity in the plaintiff's bill, or becauſe 7 
| his proper proceeding or remedy is at la. W 
| 2 e hi 
idem. "Secondly, The dilatory exception, and that is either the her 
plea of outlawry, or excommunication, or demurrer, for dwn 
want of proper parties. | | 
* Io5 * Thirdly, The peremptory exception, of which there are Þ 
Thidem, © ſeveral kinds, to 2wit, that there is a bill already depending, in ep 
another, or the ſame court of equity, for * ame cauſe, 70 
That the matter has been already decided, or decreed in 
court of equity; an account ſtated, a releaſe, a purchaſe for 
valuable conſideration, without notice; a fine and non-claim, al 
and ſuch like, all which ſhall be treated of in their proper In 
places. SORE We ng: IT P 
| | and 
Nas 


And 
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. as 
of pe 
* 


. good Cauſe of Demurrer, and e contra. e 


il A DEMURRER is the allegation of the defendant, which, Demurrer, 
line admitting the matters of fact. or ſome of them, alledged What. 

lin y the plaintiff in his bill, to be true, ſhews that as they are ſer 

*s rth by the plaintiff himſelf, they are inſufficient for him to 

ters 1 upon, or to oblige the defendant to make anſwer to: 


nd therefore it demands the judgment of the court, Whether 


* * 

the he defendant ſhall be compelled to make anſwer to the plain- | 

e to iff's bill, or to ſome certain e thereof; and it is to be ar- 2 — | 
| be ed in court, it cannot be re Pa: fer 82 325 


1 


A * And demurrers are either general or ſpecial. | | Ds 106 - 
| 0 2 | | a neral or ſpecial. 
War By ftatute 10 Cha. 1. ch. 11. no informality, in pleading, No informality 
1 he all be taken advantage of in a general demurrer ; but a man in pleading te 
hen 


ay ney: and may, ore tens at the bar, demur be taken ad- 
br want © 
__ 


Tho” counſel may demur ore tenus, if he has expreſſed par- Particular,  - 
icular cauſes of demurrer, and they are ovyer-ruled, the de- cauſes uf „ 


endant ſhall pay coſts of the cauſes particularly alledged and * oder · 
4 mid, dafendeat 
de- ts oe pay coll, 


The cauſes of demurrers are properly upon matters defedlive The cauſes of 
n the plaintiff's bill, and not for any foreign matter alledged, demurrere, and 
hich is the difference between the plea and demurret; and the difference 


equity, and ſhew any ſubſtantial fault in the — 


the herefore, in the demurrer it is, as appears by the plaintiff's — 0 
for Wn ſhewing. © FEY C 


| 6 
If the plainriff's bill dbth not contain equity, it is a good Demurrer 9 


auſe of demurrer, and this is properly a declinatory ex- want of quit 
eption ; becauſe it hinders the plaintiff from proceeding in in the 
0 pretorio,'or court of equity. UNS. 3 


for IS | i . N : 2 F 
im, That the plaintiff's remedy is at law, and this is alſo a de- That the plai 
per Hinatory * exception, and is either when the plaintiff proceeds tiff*s remedy is 


pon a certain demand, as upon a note, bond, or the like ; — 0 75 d — 
Ind here, the defendant may demur to the relief; becauſe he tm tho de- 
Pas a right to try the validity of ſuch a note or bond by a jury, fendant muſt 
but then it is ſaid he muſt deny the note, or bond, for 258 it. 80 
onfeſſes them, he cannot demur to the relief; for ſinee he quar. | 

| „ RL. 
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Anſwer, | Plea, &c. 

has acknowledged the money to be due, he ought not to 
the party to expence by conteſting the payment of it in another f 1: 
court. Sedguer. for were this to be the caſe, that courts of 
equity ſhould thus take on them the deciſion of matters, meer 
determinable at law, they would quickly ſhake the foundation 
of all the ancient municipal laws of the realm, and render all 
the courts of law, with our peculiar happy advantage of 
trials by juries, (that ineſtimable bulwark of our liberty,) of or 2 
little or no uſe, as to matters of property. In juſtice there n u 
as to the conſtitution, and the public in general, withou 
egarding what may be the private inconvenience of indiyi. 
duals, courts of equity are bound to reſtrain their own Jurif: 
diction within its proper limits, and never to exceed them; 
and this for theſe twenty years laſt paſt ſeems to have been the 
prevailing and eftabliſhed opinion; and indeed, otherwiſe, i 
* 108 would be exerciſing a legiſlative authority, and making hen 
laws. See the as of Swan againſt the governors of Stephen 
hoſpital in Chan here, in 1759, * afterwards brought 
before the houſe of lords of Great Britain, on an appeal ; and | 
| 2 caſe of King and King, alſo in Chancery, Eaſter term, off 

- 1700. , SR LSE 2 fN 


Or where So where a man comes into equity upon a bond or cove 
the ſuit is nant for a ſum certain, and don't annex an affidavit of the lob 
an a IE of it, tis a good cauſe of demurrer ; becauſe, whether fals 
22 "ne * Or not, is 3 determinable at law, where, if it be found 
demurrer may againſt the defendant, there is a fine to the king for denying 
be, if affida - his deed. . 8 „ 
vit be not made | 
ofthe loſs of the bond or deed. 


If the defendant But if the defendant, without taking advantage of ſuch de 
+; ae murrer, for want of an affidavit of the loſs of the deed, cor 
fue. he acute? ſeſſes the deed in his anſwer, there he can't demur to the re 
demur to the lief, and has nothing to do but pay the money; for after cor 
relief. feſſing the deed, it would be contrary to conſcience to li. 
gate it upon the iſſue of non eff fadlum at law; but if he denia 
the deed, he may demur to the relief, becauſe he has a right 


| to have it tried by a jury, whether it be his deed or not. 
If an affidavit be If an affidavit be annexed of the loſs of the deed, the de- ak 


COR the fendant can't demur to the relief; becauſe the “ relief is i 
defendant can. equity, and not at law; for the plaintiff cannot make his 
not demur. proof at law without the deed itſelf: But he may make hi 
* 109 Proof in _? how the deed was loſt or burnt, and proceed 


a againſt the defendant for the recovery of the money. 


baked. ap ru But if, upon the deed, there is no relief at law, as if it be mA 
relief bur in upon a truſt which is only determinable in equity, or for“ 
equity, there ſpecific execution of a covenant, there, the plaintiff need not 
needeth net an annex an affidavit to his hill of the loſs of ſuch deed, nor wil 


aſtidavit of the a demurrer be allowed for want of ſuch affidavit, becauſe his 
loſs of it. * OY relle 


* 


nel is bot akeni fei, and he-could have no relief in a court 
f law upon ſuch deetcd. as 8 


Y \ | e | / . — 5 
th But this diſtin ion has been taken of late, that wherever a Where the bl 
100 ill is brought for the diſcovery of a particular deed, or bond, 


n which there is a prope 


ol davit annexed to the b 
of or a diſcovery ; becauſe, otherwiſe, the anſwer would be but made gf the lj, 
ere. n unneceſſary expence; but if ir be for the diſcovery of writ- 2 
Out nps in general, there is no need to annex an affidavit to ſuch it nend 2 
ivi © ORE. * a1 N naes tr ny 
rib for diſcovery of deeds in general. 
m; : ; 
90 When a plaintiff into a court of equity for damages, Demurrer w 8 
*. rhich are een not to be ſettlel ben by » a jury, Þillfor damages, 
* he defendant may demur to the relief, having firſt anſwered W 


o the damages; becauſe it is alieni fori, ſince the tourt can't 
eitle the damages: Bur this muſt be ante Titis conteflationem ; 
or if he anſwers and conteſts without demurring, there he 
an take no advantage of it at the hearing, for he has ſubmit- 


qi zmpnificatus. So on the demurrer, ante litis conteſtationem, if 
; he plaintiff will goon for the damages confeſſed, the court 
* ill retain the bill quoad thoſe damages, allowing the demurrer 


as to any further relief. 


0 


* 


ore anſwer; for the court can't make a proper decree, where 
all perſons, who are to be bound by it, are not before the 


dilatory exception ; for when the proper parties are a the 
plaintiff may proceed. See Title Hearmg. Eid 


anſwers, and examinations, is * nought ; beſides, each party 


| would be obliged to take copies of what no way concerned his 7 2 

. own cauſe, whereby his charge would be increaſed to no pur- wo the bill is 
bi pole. Reſolved upon demurrer, 15 Cha. 2. Between Berk nought. ; 

| bi and Harris, Hard. 337. | £30 ® TIT 


by his bill, had charged the defendants with combination, 


+ 


is for dif 
remedy at law, there muſt be an 38 3 


r 
l, of the loſs of it, tho' it be but fidavit muſt be 


ed to the juriſdiction of the court, and the court will try at | 
aw the quantum of the damages by a feigned action of quantum Leading order. 


. * x86" - 


" 
- 


durt. And this demurrer, for want of parties, is properly a 


combination, 
3 the de- 
which the defendant had not denied by anſwer. 1 Fern. 416. 3 my] f 
463. Bunb. Reg. 69. For the combination being a yoo 

5 e . hic 


2 


» 


A demurrer may be for want of proper parties, and this is a Demurrer, for 2 
dilatory exception, and may be as well at the hearing, as be- want of parties, 
and this may by | 

at the hearing.” 


A bill, if it concerns things of diſtinct natures, and is Things .A. 
brought againſt ſeveral perſons, which will occafion ſeveral tind nature 


RT, 


But where the defendant demurred, becauſe the plaintiff 's But not where , C 
bill was brought againſt ſeveral defendants, for ſeveral diſtinct the bill charged 
matters, yet the demurrer was over-ruled; becauſe the plaintiff, 


4 * 2 ia £4. 20 Lat - 
7 6 "a ta — * „ 


which extends to all the defendants does (if not denied) ſo ti 


and link all other charges contained in the bill, that makes i 
neceſſary ro make them all parties. 5 
Defendant-by Where a man demurs, for that the bill contains ſeveral ma. 
| kivatiſwer is ters not relating ene to the other, and in ſome whereof the d 
| _ 4 ky nn fendant is not concerned, if by anſwer the defendant doth mon 
and confedera. than barely deny combination, and confederacy, he over 
rules hisdemurrer. Trin. 1687. between Hefler and Weſt 
. 1 Vern. 463. | TY, | Fr 


In ſome caſes, it Vet ſometimes, for avoiding multiplicity of ſuits, and u 
may be againſt bring all parties, who may be affected, before the court, the 


PAS ſuit may be by or againſt diverſe parties, who have. ſeparar ht 
2 my — — rights andiintereſts, as deviſees, creditors, and the like. coe 


Delendant ny A bill was exhibited againſt the deſendant to have her dil 
demur to a bill cover whether ſhe was married ſince the death of her huſband 
which ſeeksa to which ſhe demurred, and aſſigned for cauſe, that ſeven 
diſcovery of a goods and chattels were deviſed to her by her huſband, which 
- Gang —_ e was to enjoy during her widowhood only; and. that 4 
ee 8 diſcovery might amount to a forfeiture of her intereſt in then 
a” | and the court allowed the demurrer. 24 Ca. 2. Monnins againl 
 Monnins. 2 Ch. Rep, 68. See Bills of Diſcovery, Title Bills. 


A huſband may The bill was to eftabliſh an agreement for a ſeparate main 
demur to a bill tenance for the defendant's wife, and (am other thing 
that ſeeks 3 dif- prayed a diſcovery of ſeveral unkindnefſes and hardſhips whic 
. | arg his the defendant, as it was pretended, had uſed towards h 
3 | wife, to make her recede from this agreement; to which d 
covery the defendant demurred, for that it was nat a matt 
properly examinable or relievable in this coutt, and the de 
muftrer was allowed. Mich. 1683. Between Hincks and Nl 
 thorpe. 1 Vern. 204. | 7 2 


2113 * A bill being exhibited againſt a bond of the teftator's 
n ſuggeſting that it was entered into without any conſideration 
demur to a bill it being only for that the teftator had unlawfully kept com 
for ſeandal, but pany with the defendant, and had a baſtard by her, and a de 
ehe bill to be murrer to that part of the bill was allowed; although it ſeem 
— and the by the caſe to be admitted, that a demurrer was not the prope nur 
uo erpung . way to be relieved for ſcandal, hut that the bill ought to bicree 

referred and the ſcandal ex punged. Mich. 168 2. between T 
and Neale. 1 Vern. 107. 2 " 


An heir may A bill was brought by the obligee, in a bond againſt the 
NYemur to a dill heir of the obligor, alledging that he having aſſets by deſcent 
— ha. ought to ſatisfy this bond; to which the deſendant urred, 
& a bond, unleſy it be particularly alledged that ke is bound. : ' *. : 
| caule 


ry * 
4.2 ? 
" 


Anſwer, Plea,” Ge. 


uſe the plaintiff had not expreſely alledged in the bill that 
e heir was bound in the bond; and though it was alledged 
at the heir ought to pay the debt, yet that was held inſuffi- 
nt, and the demurrer was allowed Between Croffimg and 
1 Vern. 180. > - 


If an infant is intitled to the truſt of lands in fee, which Where a perſon 
ere deviſed to her by her uncle, and ſhe marries without by kivown ball. 
r father's conſent, and the father brings a bill agaiaft the ono pans",) 4 
{band and wife, and her truſtees, to the intent a proviſion — wack 
ight be made for her and her children qut of theſe lands, and rer. 2 
ehuſband and wife demur; this demurrer will be allowed, * 1 i= 

r it appears, by the plaintiff's own ſhewing, that he hath no | 
ht either in law or equity th the lands in queſtion. Between 

cor and Powell. Fern. 39... BBs {LF 


A bill being exhibited to diſcover a perſonal eſtate and will, 'Or where a 

e defendants demurred, becauſe ir appeared, on the plaintiff's right does not 

vn ſhewing, that they. were neither creditors, or legatees, as dg ths - 
d the demurrer was allowed. Nel. Ch. Rep. 88. I 


A bill being exhibited to prove a will, and perpetuate the A witneſacan- 
ſtimony 7 the "witneſſes, th SIO, APs croſs exa- "a Ge nt rg 
ination of one the witneſſes, exhibited an interrogatory ©. * / 
him, to diſcover what deeds or ſettlements he knew the tel- — uh 
or had made; to which the, witneſs demurred, as not perti- matter in iſſuc. 
t to the matter in iſſue, and the lord keeper oger-ruled the > oth” 
murrer, becauſe he would not introduce lach a precedent as 

a witneſs to demur, for it did not concern the witneſs to 9. 

2 what was the point in ifſue. Afton againſt Aron. Py 7 
165. * 18 ö 


There can be no demurrer to a ſubpena in nature of a ſcire No demurrer to 
in, for the ſubpena is no record, nor any where filed. 1 fubpena in na- 
þ. Ca. 50. ; : | ture of a ſcore 


1 In 4 bill to be relieved againſt an award. made by ſome of * 115 | 
members of the company, touching the quantum of freight, Arbitrators, # 
e to the plaintiff from the company, the arbitrators, and they are made 

ie of the particular members being made defendants, they parties, may 
murred to the whole bill, becauſe the plaintiff could have no demur, for 
cree againſt them, and their anſwers would be no evidence _ * _ 
ainſt the company, and the plaintiff might examine them 3 3 
witneſſes, and the demurrer was allowed, wiihout putting 

em to anſwer, as to matters of fraud and contrivance. 


ty 7 Stewart v. Eaſt. Ind. Co. 2 Vern. 380. 
A oe 


"> * 2 ing in the bill itſelf, but a witneſs may demur for matters 4 


: 1 relieve himſelf, but by demurrer; but then the facts mu 
_ neſs may for verified by affidavits, unleſs they appear by tne cauſe. Moſeley 


the 7 2 
. Bill to 9 IF che end of a bill is to have the defective execution of 


| ve execution tiff of his own ſhewing hath no title. Lid. 228. 


replication. of exhibiting his bill, the defendant pleaded and demurred! 


Vo deuter to A defendant demurred to a bill to perpetuate, &c. wh 


1 q 5 5 by | | 
A defendant A defendant cannordemur to a bill,” but for matter appear 
hors to the interrogatory, becauſe he has no other 2 4 


matter dehors to Rep. 229. 


good the deſec> power made good, the defendant cannot demur, that the plaj 


— ET that plaintiff of his 1 ſhewing has 
cannot demur inti is own ſhew; no ti ? 
. n 6 2 = 5 6 


i * Where the replication contained new mattet not in the bil 
Demurrer to the or anſwer, and which matter the plaintiff knew of at the ting 


the replication, which the court allowed of. 1 Ch. | 
259. 5 


Demurrer ſo. Where a perſon is made a party to a bill, againſt whom: 
making a per- decree can be obtained, but he might as well have been ex 
a bill 2 to mined as a witneſs, ſuch a party may demur to the bill, : 
whom no decree the demurrer ſhall be allowed. 2 Vern. 380. 

can be had. + Þ) 1 

Defendant may Where a bill is brought for any thing for which by 4 
demur to a bill Known rules and orders of equity, the feine can have 


8 there relief, the defendant may ſhew ſuch matter for cauſe of 


is no relief by murrer. 2 Har. Ch. Pra&. zd Edit. 396. : ho 
V | : the 
No demurrer to 


No demurrer can be to an anſwer, but where an anſe 
tends to draw a re-examination of a matter (on a bill of n 
vivor) already contained within the decree, the court muſt! 
moved for an order to reſtrain an examination of all matte 


formerly examined to and ſettled. 1 Cha, Ca. 56. 


an anſwer, 


. En. he ſhould not have“ demurred, but, either aſſent by his 


dant is to new {Wer to examine, or ſhew ſufficient cauſe why witnell 
cauſe againſt the ſhould not be examined, and left it to the conſideration of 
examination, if court whether the cauſe be ſufficient or no, and the defend 
any, by his vas accordingly ordered to withdraw his demurrer, 2 
yy ; put in an anſwer, and thereby either conſent to ſuch en 

117 mination, or ſhew cauſe to the contrary. 2 Har. Ch 


Pra8. zd Edit. 43. ; 
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PLEA in equity is a ſort of ſpecial: matter pleaded by a Plea, whit. 
3 a bill or to . part thereof, 2 r a 

ying upon one or more facts ſet forth in the plea, as a cauſe * 

hy the plaintiff ought not to be relie ved in ſome matter con- | 

ined in his bill. . oy 


* And pleas in equity are two fold, either pleas in abatement pleas in abate- 
* pleas in bar. ; | ment, and pleas, | 
he ; in bar, 
And pleas in abatement, are either to the juriſdiction of the pleas in abate- 
n. art, or in diſability of the perſon. 155 | "20: . 


Firſt, to the juriſdiction of the court, and this is a peremp- Plea in abates 
exception, and“ is where another court is already poſſeſſed ment to the jus 
the ch, 2 this ens called by gh and it 4 cer- jt oye the 
nly a ea, and need not et down to be ar , and , g 
—＋ the — ueſtion is, whether it be a . and — of the 
the trial of the fact is to be referred to the proper officer, cauſe; it need 
ho is to certify whether they be one and the ſame bill, or not be ſet down 
the ſame purpoſe, and ſuch reference muſt be procured by de be argued. 

e plaintiff, and a report thereon, within ſuch time after the Is to be referred 


alin | | 
E of fuch plea, as the court ſhall, upon motion, order i 3 
uft| | appoint, otherwiſe the cauſe ftands diſmiſſed of courſe 118 
atte In CONS, : as Wert, 


And if the officer certifies that the two bills are for one and The proceed -· 
e ſame matter, and to the ſame purpoſe, the. bill in this ings in caſe the ; 
omecer certifies 


is; urt ſhall be diſmiſſed with coſts. For the further proceed- 
nell 25, See Title Bills. 0 28 2 — a 
of . ” - > . 4 , ſame. ö ä ; 
nd The defendant cannot plead a ſuit at law, becauſe the plain- A ſuit at law 

þ ff has a right to the defendant's oath in equity, to ſuperſede cannot be plead- 

h ene neceſſity of having proof at, law; but when the plaintiff a OS 

Chi as got in the anſwer of the defendant, he ® muſt make his ä 2 


ection, either to proceed at law, or in equity, that the de- 11027 
ndant may not be doubly taxed, unleſs the bill be for diſco- _ 9 peat 
ry only. See Title Bills. | 8 


Vol. I. E . Another 1 


In this court, one of the puiſne barons, is the officer miniſterial ſor 
5 purpoſe, as he is alſo on references of anſwers, fer inſufficiency, aud tot 
vera other purpoſes. | - 


_ 


| $0 be pleaded. 


Aa p · 
IF 


nee in the is a had plea ; becauſe the outlawry is the thing prayed to | 


2 1 n 
* 3 * n 


f | 


| Another plea to the juriſdiction of the court, is, that th 
defendam ought not to be ſued in this, but in ſome other coun, 
rr t being their officer or minifter, and this is called a plea of {iS /* 

privilege, and this is alſo a peremptory exception, 


in abate» Secondly, in diſability of the perſon; and this is either the 
ment in diſabi- plea of — * m—_ 14 pony which are, dilatm Tok 
— Regen exceptions ; and they muſt be pleaded, ante litem conteflatem: Fo 

after anſwer the defendant admits the plaintiff as proper to beay 
ſwered unto» and therefore, then, ſuch a plea would come too la 
But though an outlawry be not pleaded before anſwer, yet it may 
(if the plaintiff's demand be perſonal) be ſhewed at the hen 
ing as a peremptory matter, becauſe itſhews the right of the 
thing to 95g the king; for the outlawry binds the perſond 
thing, from the commencement of it, but not the real, til 
the writ of ſeizure. | y 


Need not be ſet Theſe pleas need not be ſet down in four days after filing 
—_ unleſs. them, as other pleas. and demurrers are to be, or to ftal 
. u  over-ruled ; but the plaintiff muſt “ ſet them down, if then 
be any e in _ e in ang, fr they 
1 appear upon ſhewing to eas; not be 
— * —— is for if the outlawry be plete the Ab or the 
capias thereupon, muſt be pleaded ſub pede figilli, and it is 


nerally annexed to the plea; and a matter of record, cannd of 

r receive ter ſtrength from the oath of the party, being i ac 
Plez of excom- ſelf the higheſt evidence that can be produced; and when a Ane 
—— — 2. communication is pleaded, it muſt be certified by the ordinan eco 
— he — either by letters patent containing a poſitive ation, th dap 
Gees to be per- the plaintiff ſtands excommunicated, and for what crime; u 


formed on by letters teſtimonial, reciting quod ſcrutatis regifiris iveniu 
pleading it. &c. and either of them muſt be /ub figillo, and annexed to th 
defendant's plea, and therefore being /ub figillo, it need not! qui 

fworn to. Sed guar. wide 2 Vern. 339. Where a plea of a 0 C 

lawry was diſallowed, becauſe it was not put in upon oa 

und e contra 198. See the 4½ general Rule. See Stat. 6 4 

ch. 10. See Page 137, 138. | 


Bill to be relies. But if the bill be to be relieved againſt an action at law, al — 
— an outlawry in the ſame cauſe be ned by the defendani, ! 


2 <aufe-no kłelieved againſt, and it is exceptio ejuſdem rei cujus petitur diſſe rue 
. good plea. a tis. , | 


* 121 * Outlawry is no good 8 to an executor, adminiſtra N, eri 
| — no or guardian, becauſe they fue in auter droit. | ore, 
| pleats an ex 

ecmon, adminiraſer, ar guardian n tþ 


A goed plea If the laintiff is an alien, it is a good | and he fu 
— plaintiff 10 not be af liderry to proceed, | ; ae 
r aken. A god 


b. 


" * 5 " 
bs 7 4 
. ; —_ ns n 's g 
. o7 : 
1 . 0 "4X, . 4 F 


Anſwer, Plea, "re. |» 
A good method to avoid the plea of anoutlawry, is to make Method to a- 


— u thoſe that have outlawries againſt the . an 2 * 1 


en 


Vern. 199. fer lord Hutchins. 
The plea of outlawry continues only in force, untit the Plea, of out- 
utlawry is reverſed, but hinders all proceedings in the mean . 0.6, 
me; and when the outlawry is reverſed, the plaintiff upon outlay wo . 
ayment of 208. caſts, (if the plea is not argued) ſerves the IH. 
efendant with a ſubpœna to 1 5 the ſame bill. Ord (c. 
8, 1 Harriſon's Chan. Prat. zd Edit. 39. "i 


r 


/ Pleas in Bar. „ 


IRST. That the matter has been already decided, or decreed in a Fobmer deres 
| court of equity ; and this is alſo a peremptory exception, and is of the ame 
nnd oft certainly à good plea; becauſe what hath been already e 
adjudged, ought not again to be brought into controverſy: If the dectee be 
n ei. And if che decree be enrolled, a proffer may be made of the enrolled, the 
ecord in court, without ſwearing the plea; but if it be in 8 need not 
daper, ſo that it can't be ſhewn to the court, there the plea ſworn to, but 


230 nuſt be upon oath. _ — — 
r | * 290... 


A judgment at law cannot be pleaded in bar, to a ſuit in A judgment at 
quity ; for the judgment might have been obtained contrary law, cannot he 
o conſcience ; and then if ſuch judgment were allowed a bar, pleaded iu bar 
t would be exceptio ejuſdem rei, cujus petitur difſolutid. | 3 = 
Secondly, an account ftated, alſo a peremptory exception. If An account 
raud be objected to ſuch an account, all circumſtances of _ * 
raud muſt be anſwered, and denied, and then it will certainly n r. 
de a good bar; for it is not exceptio ejuſdem rei, cujus petitur diſſo- | 
wis ; for that, which is objected to the account, and which if 

rue, would ſet it aſide, is denied, and the other party is at li- 

derty to prove it on the detendant ; if this were not a good 

plea, no man would be ſafe in ſtating his account, and deli- 

ering up his vouchers, touching the particulars; and there- 

ore, the. plaintiff who has the vouchers delivered up to hun 

which always ought to be part of the plea) muſt aſſign error But it muſt be 
n the account, which it is r he is able to do, having Pl:aced, that 


he vouchers in his hands. 3 
. Me 4:6 


ani, f 
to l 


1 


rate 


E 2 Thirdly, 
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Asus, Plea, r.. 

9123 Thirdly, a releaſe. This alſo is a peremptory exception ; | 

| Arcleaſe x good then the defendant muſt ſet out the conſideration, upon whit 

plea in bar, bot ſuch releaſe was made, and all circumſtances of fraud muſt 
it muſt be under denied, and it muſt be always under feal; otherwiſe it is 

1 de pleaded as a tated account t. 

end account. Ss, RO IOW | | 15 

Ve for Fourthly, a purchaſer for valuable conſideration wwithout mii 
Valuable confi- This is a good peremptory plea, but it muſt be pleaded th 
deration wich- the vender was ſeized in — or that you did believe, at t 
1 time of making the purchaſe, that he was ſo ſeized; and 

tory and conſideration muſt be ſet forth, that the court may judge wh 

what it is to ther it be a valuable conſideration or not; for, if you have ng 

conrain, id ſuch a conſideration, you are not a purchaſer, but ay 

- | —.— ; but the deeds need not be ſer forth any farther th 

the dates and parties names, and the contents briefly, and d 

time of making them ; for it would be hard upon the pu 

chaſer, if he was obliged to ſet forth all his deeds, for then 

he had any flaw, or defect in his title, it muſt be laid ope ha 

ſo that no purchaſer would be ſafe or ſecure of his purchaſe; | 

notice muſt be denied both in the plea and anſwer ; for if y 

had notice you are not a conſcionable purchaſer, and by ya 

plea it muſt appear that you are, or it will not be a good one 

* 124 and it muſt be denied in the anſwer, “ in order that the · pla 

'\ -* "riff may reply thereto, and go to proof, if he thinks props 

adldlnd being matter of fraud, it cannot be covered by the pl 

and notice muſt be denied at the time of the execution of t 

| deed; for if the defendant had notice, he ought not to hn 

© proceeded in his purchaſe, unleſs he had paid his money, x 

_ , "thenit is tobe ſpecially pleaded. 2a. M7 he 3" es 


If a tenant in lf a tenant in tail makes a mortgage, or conveyance for n 
tail conveys. or luable corfideration, and afterwards gives the deeds of ent 
Aer Sie, dhe into the hands of the mortgagee, or eg e or if the be 
4 EE the in tail takes up more money, and delivers him the deed, a 
. purchaſer, er the heir in tail exhibits his bill, though the defendant cam 
mortgagee, or plead that the vender, or mortgagor, was ſeized in fee, | 
if the heir in cauſe he has the deed of entail, by which it appears, that 
N 2 Vas not; yet, he may ſay, that at the time of the mortga 
- and gives de or purchaſe he did believe and was adviſed, that he was WF 

deeds to the ſeized, and inſiſt that he ſhould not be obliged to delivert <4 
purchaſer, or , deeds, ordiſcoyer whether he was tenant in tail, or not ; oth 


mortgage, he wiſe it would be between tenant for life and the-remaini* ch 

ſhall not be man. f | | 6, dos an 
obliged to give 8 SF 28 5 

up the deeds, or diſcover the eſlate. It would be otherwiſe between tenant for life and . 

remainder man. . | 19 92 50 It 

- S 0 Y id 

The reaſon of The reaſon of the difference is, that the tenant in tail, beni 


the difference. maſter of the eftate, is alſo maſter of the deed, and thereſoſ n 
At having pledged the deed, as well as the eſtate, for money, t | 
125 uluein* tail cannot have the aid of a court of equity to 


8 


deed, unleſs he pa the 1 in the caſe ff 
— there he | Ong ks maſter of the eftate, ſo as 2 
be able to bar it, had only of ray property in the det. 
that equity will order the deed to be delivered up to the 
ſon who was the prior purchaſer, for valuable conſideration, 
ts, the remainder man. Between Judge, Dah, and the | 
of Clanrichard. n Sg 


A F- 


ifthly, the fatute of frauds and perjurigs, and that of fm. The fatute of 
, are peremptory pleas in bar, and, in pleading the ftatute n 
limitations, a man muſt, by anfwer ſay, that he has paid 
| money, becauſe otherwiſe a court of equity ſuppoſes a 
aa between the plaintiff and defendant, and the ſtatute does 
reach to truſts. | | 


Sixthly, the plea of fine, and ne-claim. And here it is to be The fatute 'of 
eryed, that this plea will bar any title in equity, as well as fine and nan 
law, and is a good bar thereunto: as if 4. has lands in din, a pe- 
fo ſt for B. and C. enters upon him, and levies a fine with pro- "pay plea 


ations, this will be a good bar to B. the cefui que truſt, as bar. 


a las to A. the truſtee; becauſe they are both within the 8 
" te; for C. has an oppoſite title, both as to the truftee, and Th Þ 
1 i que truſt; but then C. muft * deny that he claims from . 126 | 


f he does claim from 4. he muſt deny that he had notice 
B. for if C. claims from A. there are two caſes in which 
fine and non-claim will not bar. Bree ct Phe. 


— 1 


irſt, if the fine was levied from A. to C. with conſent, there, In what caſe it 
e A. _ * a truſt, his conveyance to C. was under the i= no bar. 
de rant ; , 1 : b 


f 4. levies a fine to C. and C. has notice of the truſt for B. thidem. 

re the fine and non- claim is no bar; becauſe the convey= 

e, by the fine, is under the ſame truſt, and iherefore cannot „ 
et up as a bar to it. | 2 th | 


/ + 


o that wherever any perſon is charged with claiming under When it ſhall 
ſee, he muſt either ſer up an oppoſite title, or deny his be abr. 
im under the truftee ; or elſe, if he claims under him, he 

ſt ſet forth the gonſideration, and deny the notice, to ſhew 

t this fine was not infected with the truſt, for if it was, the 

and non-claim can be no bar. 1 


* 
% 


So it is when a man claims under a conveyance obtained by A frandulent 
d; for when ©1ch conveyance is obtained by fraud, it only conveyance 

ns a legal title, and a truſt ariſeth to the right owner, to rhe Log, 
om reſtitution ought to be made; and therefore, if ſuch cherighr owner, 
| f and a fine and non- claim thereon, ſhall be no bar. 

| Fn purchaſer 


*» 
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: 8 i 4 " 0 Rp 
1» Birchber by fraud, levies a fine with proclamations, ſuck fig 
2 12 * is no bar, becauſe he himſelf held the eftate under a truft, u 
. 7 reſtort it to the right owner, and the fine is no more than 
| corroboration of rhe title, which was under the truſt, and ng 


an oppofite title to it, 


But they may be But if he that comes in under a fraudulent conveyance, fel 
ſet up as a bar, hy fine for a valuable conſideration, and without notice of th 
2 — fraud, it is an oppoſite title, and the fine and pon- claim my 
Ai, dle eon be ſet up 25 a bar. * 
zan Without nopfpe, | 
Bos if the land But if he ſells, by fine, without confideratian, or with 90 

he ſold without tice of the fraud, though upon conſideration, the truſt fii 

5 1 ontinues; and therefore, where a man is charged undery 
| ve ppon con- Faudulent conveyance,” if he pleads a fine and non- claim, h 
ſderatian, the muſt in this caſe likewiſe eithet deny his claim, under | 
tryſt continues. perſon commitrin the fraud, or if he does come in und 

| him, he muſt ſet Hog that he comes in for a valuable conk 
deration, and without notice of the fraul. | 


1 . or Secondly, if the equity or truſt be created by the fine, th 

truſf be created ſine and non-clajm ſhall never har the equity which is created 

. ww * for this is not ap oppoſite title, but a title created by the fins 

WS per 28 ſo that it cannot bar the truſt which & was annexed to it, a 
? "TAB. under which truſt, the ceſui qu truft held it. 1 


its party wool Aſter a decree, if the party againſt whom the decree i 
revive a decrce made, intends to review it, but does it by way of original bil 
Ni SE” and not in form, nor with the ceremonies of a bill of reviex 
other party jnay the defendant, in this new cauſe, may plead the decree inh 


plead the former 1 Far. Cha. Pact. zd edit. 389. 
be In M. | 3 | 
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What ſhall be a good plea, and well pleaded: | 


Vern. 184. | 


A former bill depending, was pleaded in bar of a ſecond ; Plea 

t tho' both bills i the ſame nature, and eſſect, yet, dill depending, 
the latter had ſome new matter, ordered, that being the © - 
lea was good, the plaintiff ſhould pay the uſual cofts of a_ 

ea allowed ; but the defendant to anſwer the ſecond bill, ; 
he former bill diſmiſſed with 208. coſts. Between Crofts and 

orthy. Mich. 26 Car. t. 1 Cha. Ca, 244. 1-517 hit 

The bill being to have an account of a | 

t pleaded he was intrufted for three children, vi 

Maintiff, and his two brothers, and that the 

ing made parties, he was not bound to anſwer ; 

iſe, he might be thrice called to an account 
natter, and the plea was allowed. Between 
a la 110. Who are to be parties to 


73 


The bill was, that the plaintiff's father by ſettlement on his 4 NN ; 
Brit marriage, was only 1 cha for life, * tenant in ſpecial 2 
ail, and the plaintiff was the eldeſt ſon of that marriage, ang 

hat defendant claimed by a ſubſequent ſettlement, having no- 

ice of the firſt - the defendant pleaded a fine levied by the 
ather, and ſet forth her title under the ſecond ſettlement, and 

nſiſted ſhe was a purchaſer ; but did not plead ſhe had no no- 

tice of the firſt ſettlement. - Lord Keeper : The bill being in 

the disjunctive, the defendant might * take it either way, and 138. 
having pleaded a fine which is a bar, ſuppoſing the father to bee 
tenant in tail, allowed the plea. Between Creſſet and Kettlely, ' © 
Hill, 1683. 1Vern. 219, | | N 
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Plea of pri. Two of the defendants being officers of the Exchequer, pleat 
lege whengood. the privilege of the Exchequer ;. but the plea was over · ruled 
| becauſe there was a third defendant, who had no right of pri 
vilege. Between Fan/haw and Fan/haw, Trin. 1684. 1 Ven 

: 246. 5 Vide Title Privilege. 4 FE BL T3 FT 1 *. N. | $4 . 


. Plex of purchaſe © If a bill is brought to be relieved upon a truſt, and chargg 
- for valuable the defendant with, notice of the ral belore the taking hu 
Eh conveyance, the defendant, by way of anſwer, may deny tl 
REID De and plead he'is a N del for Value ce 
confideraciowbe- withont ſhewing v hat the conderation was ; tho it was dt 
not expreſſed. . jected that five fhillings is a valuable, tho” not an equitabk 
ear ery = eee But 5 the bill charges . A the * 

8 endant took his conveyance, and the de nt, by way 
— tis ox anſyer . the . at the time of his purchaſe, or co 
. euted ſhall bind. tract, and pleads he is a purchaſer, &c. This plea. is nough 
4 heing founded upon the anſwer, which denies only notice a 
| N he time of the purchaſes which may be underſtopd of the 
5 131 contract, and not of the execution“ of the conyeyances, Mit 
1 1 Car. 2. Between Moore, and Mayhew. .1 Cha. Ca. 34. Hal 


510. : 


Defendant © The plaintiffs being mortgages, the bill was to fifcorn 
ments made af. fettlements, and hat eftate the mortgagor had in him; 5 
ter marriage, in this bill, the defendants pleaded two ſeveral ferclementy 
purſuance.of an whereby the mortgagor was only tenant for life; but the pla 
pgreement made way over- ruled, becauſe the defendants did not offer, by wi 
batons, and __ of anſwer, to admit the tenant for life to be dead, that fo the 
enen Pint gh try the validity of theſe ſettlements at lan 
” - was, for if they ſhould expect, till the tenant for life was deat 
No good plea, their witneſſes that could prove the fraud, might be likewik 
-— + +0. dead: Beſides, the defendants pleaded thoſe ſertlements to be 
+» * © made after marriage, in purſuance of promiſes, and agree 
ments, made before marriage, and did not ſet forth wharthole 
promiſes, or agreements, were. Hill. 1682. Lord Keeper 

al. verſus Wild, and al. 1 Vern. 139. WY J 


© of NM a A plea of a purchaſer, for a valuable conſideration, oyer 

5 I. Ear uled, becauſe the defendant did not alledge ſeizin and pole 
e 1 ion in the perſon, from whom he bought. Trin. 1684. Be 
ſcizin and poſ- geg 1 


| | . , — ; 11 1 , 
| . feflion in the vendor. 
e : g N — 4 


nn 3 Fark, 246. 


* 132 »The bill was to be relieved touching certain lands, whid 

The deſendant the plaintiff claimed title to, as heir on the part of his father; 

ade himſelf the defendant pleaded, that the mother was the purchaſer a 
8 thoſe lands, and that the defendant was heir on the part of the 

wer and did not mother; but it being not pleaded, that the defendant was her 


ſay he was heir Of the whole blood to the mother, (and in fact he was only tht 


ef the whole blood. Plea over - ruled. | hal 
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if blood to the mother) for that tegſor, the. plea was oer. 
led. Hill. 1686. Between Addiſon and Hindmarſh. 1. Vern. 1 ps 


pris 2. g * / 8 — * N F F : 
; ; „ Ts $$ ARTS JETTY Ke 7 hs 4441 8 Key 
re dofendarr pleads; that the plaintiff brought à former Is = plea of = 


it for the ſame matters, which ſuit is ſtill depending, - rub g 


15 ted, that this plea was not good, becauſe he dòes not pofi- pow nor oem. 1 
1 ely aver, that the former Fair is fill” depending; and no aver that 2 

by. ue can be taken, qa his knowledge to the contrary.” But ſuit is depend» 

r. e maſter of the rolls allowed the plea, becauſe the defendant ing.. 
aki ght not to have ſet ic down to be argued; for by that he ad. 
05 its that the former ſuir, for the fame matter, is depending wer 
* t the plea oye 6 have been referred to a maſter, to ea 
3 ine whether t was a former ſuit depending for the ſame 1 


at the former ſuit is fill * depending, for that is examinable » 193 * 

y the maſter, and the defendant never ſwears a plea of a for- And it may be 
er ſuit depending, but it is always pur in without oath. 1 out in without 
n. 332. | Vide Hard. 160. where a (plea was held nought; cath, * 

r want of an averment in the concluſion. ad 4 -4- | 


A. 


A plea was held ill, becauſe it went as to any fraud, fug- A plea mut a= 


74 fed, &c. and alſo, becauſe it did not aver, that the accounts vero 2 
ent hich were pleaded, were juft and true accounts. Mich. 1727. ar ga. —— of 
pla tween Haſtings and Draper. Bac. Eg. Ca. 39- | K ** ai . 


On ſuggeſtion of a.groſs fraud, the court will, upon an a hes as * | 
inal. bill, over · rule a plea of a decree, and a report made over-ruled, on 


Jead ereon, and confirmed, if the ſuggeſtion of fraud be not de- ſuggeſtion of 
— [ed by the deſendants anſwer. 2 Williams, 73. 3 
0 ' | | 0 
net Where a defendant inſiſts upon the benefit of the ſtatute of Defendant to 
uy mitations, by way of anſwer, he ſhall at the hearing, have have the benefit 
e like benefit, as if he had pleaded ir. 1bidem 145. a +a A 
rang ran imitations at 


ad form of pleading, becauſe ir puts the court to the trouble P*#ts of the bill 
f ſeeing what is not anſwered, and depriyes the plaintiff © wed 
* ern 2 | at „ ſwered, is bad. 
© * benefit of taking exceptions to the anſwer. Myſeley's 1 
leports, 40. Curs, Canc. 199. 231. VE Oy 34 


Bur all theſe pleas are to be put in before anſwer, becauſe All plexs to be 


herefore, if the defendant anſwers any thing, to which he — 


pleads, he over- rules his plea; for the plea is, why he ſhould his plea is waie- 
ot 1 0 that if he anſwers, his plea is waiv- * | AY 


| «a: 
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ight be knows to the contrary ;: for the plaintiff, it was . 5 


atter, or not; and ſaid, there e averment :: 


the hearing, if inſiſted on in his anſwer, as if he had pleaded it. 


To plead to ſuch parts of the bill as are not anſwered, is a To pleadtoſuck | 


f 38 are not a- 


hey are reaſons "ay the defendant ſhould not anſwer ; and Put in deforeay- | 


i 


183 — 


ed; but he anſwer any thing which is not charged i 

the bill, in aid of his p os and he may alſo deny notice the 

charged in the bill, which he alſo denies in his plea, becauk 

that is nat putting any thing in iſſue, which he would coverhy 

his plea from being put in iſſue; but it is adding by way d 
aKaanaſwer, that which will ſupport his plea, and not an anfe 
2 to acharge in the bill, which by his plea he would cover ; and 
though notice be charged in the bill, and the defendant anſwen 
tthereto yet, being fraud, it cannot be covered by the plea 
: 9 ney be enforertd ante. 0 | | 


A plea of outy Though this be regularly true, e is one plea, and 4 
kwry, and a demurrer, which may be offered at the hearing, as an ous 
i lawry; where the thing in conteſt, is veſted in the king by the 

2 * outlawry, and a demurrer for want of proper parties; for, 

the firft ſhews the right of the thing to be in another, and 
therefore, the court would do injuſtice, ſhould they proceed; 
and by the ſecond, it appears that there can be no „ a 
the parties, who have an intereſt in the demand, not being 


Upon demurrer Upon this demurrer at the hearing, for want of parties, i 
at the hearing jt be allowed, the court will order the cauſe to ſtand one; 
2 8 with liberty for the plaintiff to amend his bill, and that th 
plaintiff. is plainriff ſhall pay the coſts of the day; and when he bal 
10 dring the amended his bill, and that the party who was added, hath ar 
eauſe on  agpis, -ſwered, and that the plaintiff hath paid the coſts of the day, 
aud the coſts to and hath proceeded upon the amendment as to the other de 
be ad. fendants, (as is ufual on amending bills) his attorney ma 
| then, without producing the laſt order, move of courſe, fe 
| liberty to ſet down the cauſe to be heard on bill and anſwer 

as to the new-added defendants, and to be further heard as i 

the former defendants, and the court will make an order fa 

that purpoſe, and the plaintiff is to ſerve this order on the for 

mer parties, four days 3 the day appointed for the hearing 

| excluſive of the day of ſervice, and is to ſerve the added pat 

136 ties with ſubpena to hear judgment, and * may then procerl 
td to hearing as uſual. Sed quer. See Moſeley's Reports, 215 
where it ſeerns as if the former defendants, muſt be agait 


ſerved with ſubpena to hear judgment. See Title Hearing. 


4 * 


The like on the The plaintiff may likewiſe ſet down his cauſe to be furthe 
plea of outlaw- heard, after he hath reverſed the outlawry, and paid rhe coli 
he cos in Of the day; and in either of theſe caſes, the coſts to be pai 


y the plaintiff, is the ſame, as for not appearing on the hear 
. 127 e Title Diſmiſs. e 


When 


- 2 


Ae ene len Fl 


here dil wants proper par partiohs it is in the power of the On wan of of 
— to diſcoiſs the bill without prejudice, or to give leave Rede tay b 
> amend paying coſts. 1 Peer Williams, 428. — ret de 


nt Je, e maT har te pin ive to wen. 


A plea in bar, as it goes to the merits, and often 8 a Plc in ber, | 
rpetual diſmiſſion of the bill, the court will ſometimes order —_— = : 
to ſtand for an anſwer, Bae, Eq. Ca. 37, 1 5 | for a | 2 


And note, chat if there de any fraud alledged i in the bill, it 
uſt be denied by way of 1 8888 and not by way of ples. 
Vern. 185. 


If che plaintiff replies: o to hs defendant 8 3 FB 
dmits the plea to be good, if it be true, and the TE 


\ 


e plea, can never after be brought into queſtion, but o 7 
he truth of it, as the defendant proves it, or the plaintiff di * ad! the 
Yoves it; and if it ſhould not be fo, no _ would ever truth of it is 

t down any plea to be a, ed, but woul and pur the the then only in | 


eſendant to the charge of examining, and 4 conteſt the . 
alidity of the plea at t hearing; and beſides; the defendant 137 
yould be prevented from making ſuch other defence, as he dE 
night by relying on his plea. Preced. in Cha. 58. - + 4 6 0 


If the defendant katy an eds for time to anſwer, 45 A defendant 
- Apt” a plea to the bill, if the order is not to anſwer cannot plead, if 


only. he has an order 
ag 


bo 


plaintiff a gond writ ; but ſuch a plea cannot be ſu od on | 
motion, but muſt be ſet down to be argued. 255 = — 
07. » 


By the 41ſt general ruls, fars, all pleas, except matter of — 
ecord, are to be ſworn to, except in the king's attorney's to be upon. 
caſe, who anſwereth a bill againſt the king; ora 28 Exceptions to 
who are ſued in the name . their corporation, and * anſwer the ruls. 
without oath, under the ſeal of their corporation, : 138 


And by 6 * ch. 10. pars, no dilatory plea ſhall be re- 22 73 1 
peived in any court of record, unleſs awd party offering ſuch *2 go. 
plea do, by affidayit, proye the truth thereo arp or ſhew ſome ,- 3388 
probable matter to the court, to indyce them to believe, matter ſhewn. 
he the fact of fuch dilatory plea is V ä 


69 
# Os 
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* 


wn efen- Aim ett 6 defendant, in 8 bes ne 


=> 97 know, or believe, as to the fac,” or deed, of which * 
| * is ſought by the bill. 5 29; W Frad., d edi 
very * 

| is ſoughe. + e | ic 


Diſmiſhon wot; 1 end has been 3 ifwilſed, and he Jiſcmiſon nat 
N ſigner or enrolled, if this be pleaded, it muſt be pa Fe fo 
N 50 1 until che inrolment, it is not xeco! Ibid.” 


. Docs inplled A decree, whether nge. or not cher js pleadable 
Ag amd 1 Vern. 310. L | 2 


2 *. 


to prove itſelf. and be proved by others ; bu 


e ought to ſhew the 3 1 for 
deed, and who do nothing in right of the 


flrangers 10 


grantee, as bailiff, or ſarvarit, may plead the n or deed, 
mn x4 wunder ſhowing it. e of Sous, zer | 

&. * Weng: 7 ? 7 SW \ 
2 * N » The fature of Imitations, was pleaded to a bit of dil. 


VET but it was over- ruled. Bunb. Rep. 60. 


Fes to fifcove A 250 to 1 diſcovery * relief 4 ins arne 
prayed only a diſcovery, was over-rul Aſgi aga) 
Ta OP Z San, en 1720. l. Rep. 70. ITE 4 


-, 


. ahi ewes of Morfon againſt Claypole, Bunk. Rep. 213, 1 
cw rot 4 12 the ſtatute of limitations to a bill for tithes was over · ru 

2 per totam curiam; for the defendant, as to the tithes, is in the 

nature of a receiver, or bailiff, for the plaintiff; in which cale, 


® „ = eee 


| Some Rates and ad ſid Caſes, relating 10 ales Phe, 


and Demurrers. 


A defendant Ter ee eee muſt firſt take 
| vr intends care that he is not guilty of dilatories, for if he ftands 
— 1 0 out proceſs of contempt, to a commiſſion of rebellion, he can- 
to be Bailey of not then plead in bar to the bill, os his plea ſhall be diſmiſſed 
| Elatorics, on that ſuggeſtion. 


| When 


i "_— " 
5 0] * 
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* Whenever a defendam hath prayed a ddiaus, or further 
me to anſwer, it is not reaſonable he ſhould put in any ple When 
* juriſdiction of the court, or in diſability of the perſon; 

or by praying time, or a dedimus, he hath ſubmitted to the 2 
uri iin, and acknowledged the court to make enquiry © 
1to the matters contained in the bill, and allowed, the plaiccitf | J 
proper perſon to call him £6 an account for the grievance ne 3 
. of in his bill, and to be anſwered as to the facts he | 
ere charges; ſo that if the defendant will either plead to the 
uriſdiction, or indiſability of the perſon, he muſt do it before 
prays time to anſwer, ora dedimus, . 


[ 
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vill, or, KOLEG 
ny plea to the juriſdiction of the court, or diſability of che ILidom, 8 
ſerſon, ſhall be received by dedimus: nor any plea or demurrer 
t all admitted where the defendant ſtands in comtempt to a es vig/ 
ommiſſion of rebellion, without the ſpecial order of the 

ourt ; and all pleas, except maner of record, are to beſworn, 

xcept in the king's attorney's caſe, who anſwereth a bill againft 

he king, or a corporation, who are ſued in the name of their 

orporation, and anſwer, without oath, under rhe ſeal of theit 


vrporation. 


"*% 


By the 41ſt general rule, nod urrer to the whale bill, nor 


Wherever a'defendant ſhall pray time to anſwer, he ſhall * 14 
t demur alone, but ſhall return an anſwer with the demur- Nuk 8% 
er. See 2 Williams, 464, where it is determined, that a de- May 271g. / 

ndant may plead (though he cannot demur), after time given wal. 25M 


plex im to anſwer; for that a 9 is an anſwer upon oath. | 

iled, Punb, Rep. 74. where it is ſaid, the defendant may plead and x 
the wer. f | 4 5 * 

cale, 


When the defendant hath loſt the benefit of pleading and When = de 
emurring, he can never in his anſwer, infiſt on any dilatory ; _ 
or a court of equity ſhould diſcountenance delays in ſuits, as of ft by Pager 
nuch as poſſible ; but wherever the plea goes to the right, which he loſt 
here he may have the ſame advantage by it, by anſwer, as if pleading and de- 
had p ed. 2 J WF, - murring. 


As to pleas in bar, called peremptory exceptions, which bar Pleas in abate 
ill exclude rhe Laon for ever, 8 of releaſe ; an ac- ment, ſeldom 

ount ſtated; or of a purchaſe for a valuable conſideration, 2 A 
ithout notice, (but notice muſt be denied) and ſuch like as contempt — * 
foreſaid ; the court ſeldom deprive the party of the benefit of it is otherwiſ 
hem, though he ſhould run into contempt ; for theſe being as to pleas in 
ll juſt and equitable bars, it would be hard to preclude the bar. 


plaintiff of the advantage of them, upon account, perhaps, 


by: | ſome neglect * in his attorney, or _— ; Wherefore, the * 142 
REAL ourt, in thoſe caſes, will give the defendant leave ro inſiſt on. Wy 
i hem, by way of anſwer: But in caſe of pleas in abatement, 


hich are but dilatory, and temporary bars, the court do not 
3 $7 — uſually 


— 


8 


Gor to be ſet down as the officer ſhall appatnl, or in 
n ſour days af- ſame to be ſet down a 


and diſcharged, 4 nt to make an anſwer, and to pay forty ſhillings coſt. 4 


N. 
dhe plea or de- attorney for the plaintiff, of the filing of 


demurrer to the hy totally diſmiſſed, and the plaintiff muſt 


arguing the 
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A ,xally admit them to be received, if the defendant rum! 
8 a % 2 N * 75 15 a - " a» a4 4.4 Ml 7 * ef 477 p 
„ 13 | 
_ RULE 43. By the 42d general rule, in the concluſion of. le th 
Pleas what to (not containing matter of record, or referrin —— hen 


muſt be an averment, and as well pleas, as demurrers, are 


OT. expreſs the ſeveral cauſes of ſuch plea, or demurrer, and 
| demand the judgment of the court. 


By the 43d general rule, all pleas, demurrers, and e 

| ceptions to reports be ſet down, to be argued by the ation 
concerned, within four days after filing thereof, on ſuch d 
ault of procuring d 
argued ; the fame is to be difallony 
ter filing, or to by an order to be taken out of courſe ®, without motion, 2 
be over-ruled the plaintiff may then take out proceſs to enforce the deſa 


tions to 


* 


* 143 in caſe, upon 3 any ſuch plea, or demurrer, the * fan 
be over ruled, the defendant is to pay forty ſhillings cofts; | 
if allowed, he is to have forty ſhillings coſt. And where 
demurrer is allowed, a ne demurrer may be put in, fir 
ſecond. cauſe. 


otice of filing 


* 


And note, the defendant's attorney is to give notice to | 
uch plea, or 


murrer to be murrer, as in the caſe of exceptions to anſwers, for the reak 
= — mentioned under Title Exceptions. — | 
Bill diſmiſſed, if If a demurrer to the whole bill be allowed, the bill is i 


y taxed cob 
ſo of a plea, unleſs the, plaintiff has liberty to reply, and. 
lige the defendant to prove his plea, for allowance thereof, i 
no more than adjudging it to be a good bar. 4 


ed. 


The coſt is but If the plaimiff allows the plea, or demurrer, within | 
eng. four days, without putting the party to expence, the col 


ing + if plain- but tw nty ſhillings, and the plaintiff? , the 
iff allows 2 plaintifſ's attorney may 
plea or — move to diſmiſs the plaintiff's bill. | "Yb 
rer within the four days. 


The order for When a plea, or demurrer, is entered to be argue d, the 
der ought to be ſerved, on the adverſe party, four days bel 
ker to be ſerved. the day appointed for hearing. F 


+ 144 All demurrers and pleas are to be ſigned by counſel, 
Pleas and de- demurrers may be filed without oath. 
murrers, to be ſigned by counſel, and demurrers may be filed without oath, 


* It is now practiſed to move the court to diſcharge or over-rule the 
murrer, plea, or exceptions, upon a certificate from the officer, of thu 
being ſet down to be argued. 


The benefit of a demurrer is never ſaved to the hearing, but Pleas often ar« 
plea is often ordered to ffand over as proper to be determined dered to band 
the hearing, Moſeley's Rep. 228. See 1 Vern. 282, Cont. Tn to hearing, 


\ 0 1 | rers. 75 | 
If plaintiff, a demurrer put in, pay the common cofts, Bill diſmiſſed on 
5 Eſmiſſes Te gouk bill, this go ert new bill. 1 Cha. demurrer, no | 
' 208. or he may amend his bill; but if the demurrer * 1 b 
ſer down to be argued, he muſt pay the cofts of the demur- paid. Plaintifh 
Phe nag _ yo. „ may amend. 


If after a defendant hath filed a demurrer to the plaintiff's Demurver ug 
U, he ſhall, at the bar, aſſign another cauſe of demurrer, — the 
ſhall pay coſts for aſhgning the ſame; and if both be over- dar. — | 
fled, he muſt pay double coft: But note, if the defendant «004 to be paid 
ts in a plea, without a demurrer, he cannot afterwards de- No dem 
ur at the bar. 5 S | 


I is a rule in equity, that the anſwer over-rules the plea, 

here the defendant anſwers to the ſame thing, he inſiſts up- anſweri 
| by his plea, for he ought not to anſwer it. Earl of Clan- 

hard againſt Burke, 1717. 1 Har, Ch. Pr. zd Edit. 387. 


* A plea of outlawry if it be in any ſuit for that duty rouch- 14 5 * 
g which relief is ſought, is inſufficient, and plaintiff may plea of ont- 
e out proceſs to inforce a better anſwer. Hhidem, 388. „il in 


A parol a ent is deſtroyed by writin and defendant Parol agnee- 
8 22 but plead 9 Hacks Ibidem, -byw 8 
defendant may plead the ftatute of fand 


If outlawry or other matter be pleaded, and the 'plea is Plez over-rulel. 
fer- ruled on arguing it, no other plea ſhall be afterwards n 
eaded, but the defendant muſt anſwer. [bidem. 389. | 


But if by the defendant's overſight, neglect, or default in But if 2 

0 — his plea is ee wg war on ere — 4. . 
me, will order it to be re · ar the deſendant in 

ſts of over-ruling. Ibidem. om | She — 
5 argued on payment of coſta. 


When a matter is pleaded, that is not of record, .and the plex, if 
lainriff defires to have the opinion of the court, whether al- not of record, 
dwing the matter to be true, it be a ſufficient bar to the ſuir, us Bos" vg 

muſt be argued ; and in this caſe, if the court be of opini- * 
d with the plea, the plaintiff is to take jſſue, * 

: 6 


— 


FHuſband cannot 


A application tachment went for want of an anſwer againſt him, Cay 


1a plaintiff re- gued, this is as full an admiſſion of the plea, as if it had be 


Sued andallow- he proves his plea, the bill muſt be diſmiſſed at the he 


- may be aſſigned 


the defendant muſt make of the truth of his plea} 
h depoſitions, c. as in caſe of anſwer.  Ibidem. 


2 1 46 Fe” Huſband alone cannot demur for his wife, Ihidem. 396 | 


demur for his wife. 


Demurrer to £ Where a demurrer to a bill of review is allowed, It may 
— oY review jnrolled ; but if diſallowed, it ſhall not be intolled, to In 


allowed, , N * 
8 vent the demurrer being re-argued. | 2 Vern. 120. 


rolled, to prevent its being re- argued. 
Attachment for The defendant made oath that he could not anſwer wil 


want of an ap- out ſight of evidences in the country, and having time gin 


r, where de- 1; 8 8 
fendant on ſpeci- him ro put an his anſwer, a demurrer. was put in, yet an 2 


t time to an- Rep. 110. 
Ter: and de- 


— * There ſhall not be a plea and demurrer at the ſame time 


mürrer not to the bill, on the ſame point of the bill; becauſe, if the 
de put in to the murrer be over - ruled, the defendant muſt anſwer, and cam 


at the ſame have the benefit of his plea ; for the court, upon over - rul 
3 my g of of the demurrer, does of courſe rule that the defendant ſha 
the bill. conteſt and anſwer ; but if a demurrer only be put in, a 
the demurrer be allowed, and the plaintiff thereupon amen 
his bill, ſuch amended bill, is a new one, and t the ( 
fendant may plead, de novo. | 1258 


* 14” 2 a plaintiff replies to a plea before it comes on to bet 


lies to.a plea, argued and allowed ; for the plea, by this replication, is 
t is as full an Jowed to be good, only the defendant is put to the proof then 


= _ GEN © of, and fo he may be, when it is argued and allowed ; but 


ing 


. 


RULE 44 By the 44th general rule, if all the cauſes of demurrer 
Demurrer al- preſſed, be diſallowed, and yet the demurrer ſhall be allont 
— _ for ſome other cauſe, nor expreſſed in the demurrer; in tl 
whe plaintif caſe, the plaintiff ſhall nevertheleſs pay coſts. 2 53 
ſhall pay coſts. | | FORE. | 
Another cauſe But in the caſe of Durdam againſt Redman, 1 Vern. 18. 
of demurrer 2 held that 2 a defendant 2 demurred, he may # 
ign another cauſe of demurrer at the bar, paying coſts; 
ca ore Shag ob os if ſuch cauſe of demurrer is over-ruled, he — to pay di 
deſendant has ble coſts; but where a defendant has pleaded, and there is 
pleaded. demurrer in court, he cannot demur at the bar, though 
| | would pay coſts. See Bunb. Rep. 141. 
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If a demurrer is brought for a ſlip or miſtake. in the bill, Demurrer for a 

id that the. plaintiff allows the ſame in the four days, -and lip or miſtake 

ys 205. coffs as aforeſaid, the * plaintiff's attorney, may plaiutiff allows 

den, upon motion of courſe, obtain an order for liberty to the demurrer. 

Send his bill. See 2 Kall. 300. Wn ab nn 00.8 bes. 
898 N „ his bill. 0 

| * 2 e 

Where a plea or demurret is put into the bill, and the plea Plea 3 Fl 

lowed or proved, —_— demurrer allowed, the bill is to rer allowed or 
iſmi Ye IK vs | | „ bill 

ä e e 

But if a demurrer come in by commi on, without at yp 5 

t 1 a det * i * 55 der 4 murrer . 

er, in ſuch caſe the defendant ſhall have no coft, although -commiſſions 


[ : \ 


In the caſe of lord Haut /i aga 


* bo 


NN 8 
The ſaid Nicholas Weldon being a ledy 
wth, pleaded the ſtatute 9 Will. gue A 
bough the plaintiff, by his bill, claimed a matter to which _ 
had arig ki." ü independent of the ſtatute, and therefore | 
ſiſted he had a *'right fo her anſwer, as to her Thatriags,” as * 149 
herwiſe he could have no certainty, though he thould' b:: 
in a decree againſt her; and that her having tranſgreſſed the | 
ws by marr" 1 it, Mould not put her in a bettet con- 
tion than if ſhe had not, and to the prejudice. of 'another, 
Tho did not claim any right upon the ſtature} yet aſtet a moſt 
dlemn debate of the matter, jw Chancellor, as there was 
o precedent, exiſting, where a perſon. was compelled to an- 
ver any matter that mighr ſubject him to penalties,” al- 
pwed the plea, but at the lame time declared, that he could 
iſh the ſenſe gf another place was taken, on the determina- 
on he had made, See the order on arguing, Un Hee in this cauſe, 
rinity term 17523 andlalſo, the order made on arguing exceptions 
the e Hurt anſwer .in_the ſaid cauſe, the 111th of 
arch, 1763. e n 5 


Though therg be an apſwer to the original hill, yet if it, be Though anfwer 


| . = * . 
end amended, there may be ademurrer to the amended be to the origi- 
= 's art. - Bunbury's Reports, 120. N a 4 2 4 0 
gh 3 | Ai, x be to the a- 


F mendment 
Vor. I, | 
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*150 » 07 anſwering over, after a Plea or Demurrer is adj 
"eh EE er diſpoſed of. 


* 


RULE. Y the latter part of the 24th general rule, no exc pti 
Exceptions to an ſhall be taken to an anſwer, where the defendant in 


PPM ie. ſame anſwer, pleads or demurs, until ſuch plea or dem 


fendant pleads be firſt adjudged ; and after ſuch adjudication, the plai 
or . after ſhall have the uſual time for taking exceptions. | 
ſuch plea or de- 5 | | . 

murrer is adjudged. | 


— / 


" The en of this part of che rule is tobe on ide 
in two caſes. os Flt 3 9 | 


Plea or demur- Firſt, where the demurrer or plea is to part of the bill,z 
— 3 that ſuch demurrer or plea is over- ruled, the defendant is 
* N anſwer over to ſuch part of the bill, ſo demurred or ple 

| to; for theover-ruling of ſuch plea or demurrer, is adjudy 
by the court, that the defendant ſhall anſwer ſuch part ſo 


' tended to be covered. 25 


ag! ons are and the defendant is to anſwer over, yet not until the pla 
ws hor ne path filed exceptions to the anſwer. | , 


 *® 151 he latter part of the 24th general rule does not dint 

Txplanation of ſay, that after adjudication, . the plaintiff ſhall except, be 
the latter part the defendant-ſhall be held to — „ 

idem. But in ſuch latter part of the 24th rule, it is expreſvly | 

- = that exceptions ſhall not be taken to the anſwer, until the 

or demurrer be firſt adjudged. Now, this muſt be, int 

the plaintiff apprehends the other parts of the anſwer, not 

tended to be covered by the demurrer or plea, to be ſhort, wi 

therefore I take to be the reaſon; Firſt, that the except 

. ſhall not be taken until after adjudication ; becauſe, tha 

before adjudication, exceptions were taken, and the defend 

£0 anſwer over to ſuch exceptions ; then if the adjudica 

- ſhould go againſt the defendant, he muſt alſo anſwer or 

the point demurred to. Secondly, that after adjudication, 

defendant is not held to anſwer over to the point demurrel 

until the plaintiff file his exceptions; becauſe otherwiſe, 

defendane might be alſo made unneceſſarily to anſwer 


ained an order that the plea ſhall ſtand for an anſwer, with plaintiff may 


r, until the plaintiff has put in exceptions for that purpoſe; ngt. 


n 4 tes Bi 
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Anſwer, Plea, 
Thus, if the defendant, of courſe, were to anſwer 
to the point demurred to, and even anſwered it full, then 
plaintiff might file exceprions 10 ſuch other parts of the 
ver, as were really ſhort; whereas, if the plaintiff after 
adjudication, rakes exceptions, there the defendant, * may © * 1 54 
ice, anſwer over to all the points excepred to. AS Je 


— 


4 7 


* 
* 


| : F L , ' , KF. - » , g 
cond y, where the demurrer ot plea 1s allowed, yet this After plea br 
| not cover any other part of the anſwer, which is ſhort ; demurrerallows 
after ſuch allowance, the plaintiff may take exceptions to ol, phaimtilt nay . 


other parts of the anſwer, not covered by the plea or de. —_ the 


the firſt caſe, the plaintiff has the ſame time from adju- Time fot ex- 
tion to file exceptions, as in caſe of an anſwer, where "FE r 
e is no demurrer or plea; if he comes within that time, — wes 
ptions are to be filed of courſe, if not, plaintiff's counſel rer againft the 
move for leave to file them. e r 


the ſecond caſe, plaintiff's counſel muſt apply to the Exceptions to 
rt, for liberty to 3 to the anſwer, 5 I's being — 22 _ 
t to the points not pleaded or demurred to; for without a aer Pre 
ial order, they cannot be received, though offered the day jowed. 

the plea or demurrer is allowed ; but this 8 
e a part of the order, on allowing the plea, a 16s 


— 


1 the caſe of Darnell againſt Rong, 1 Yern. 344. it is held, Anſwet to Pert, 
where the defendant anſwers to part, and pleads to all g 
r matters not anſwered unto, the * plaintiff cannot put in not anſwered = 


ptions to the anſwer, until he has firſt argued the plea, or unto,"if the 


rty to except to the matters not pleaded to. — be 


| , | r ® x 
nd in the caſe of Coates and Turner, Bunb Rep. 123. per When 2 , 
iam, where a plea or demurrer is over-ruled upon hearing, ther anſwer 9 


| the defendant anſwers, alſo (even by only denying com- required before | 


ation) the defendant is not obliged to put in a further an- 3 
if the demurrer is to the whole bill, and over - ruled, the 
ndant muſt anſwer according to the rules of the court, 
hout exceptions put in by the plaintifl. 


* 


b ; 07 


Defendant can- * The defendant had plended'a former decree in her, toi 
not plead after plaintiff's bill, but the plea was not ſuffered to be opeueſ 
5 ws _ Pr that it came in after a 3 returned, and 


1 8 
Nor can a 


be taken upon a 
general oommiſ- 
ſian to take the 


anſwer only. 


Where a perſon Defendant, Rar s pende f a forme 
may waive his and then anſwers to part, and denies All the fraud char 


plea. 


and anſwer; but if a demurrer only be put in, and the. 

murrer be allowed, and the plaintiff thereupon amends his hi 
- ſuch amended bill, is a new bill, and then the defendant my 
plead de novo. a N 3 


directed, which went againſt the defendant, who petiti 
for a rehearing, and wth. + 
that the plaintiff had been utterly irregular in-his-proceediag 
for not ſetting down the — to be argued, and diſpoſed of 
the court before he rep 


between Lucas and Holder. Bac. Eg. Ca. 41. 
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Anſwer „ tea, Te. | 
* th | Cn . 1 
| Of anſwering, pleading, and demurring to the ſa 
e 5 2000-0547 7514 5: 
| Demarter, plea, THE RE may be a plea to one part of the plaintiff's jj 
and anſwer to 1 a demurrer to another part, and an anſwer to the refid 
the ſame bill. But yon cannot demur, and.plead at the ſame time, to the a 
Et on the ſame point of che bill; becauſe, if the demurter 4 
- , over-ruled, the defendant muſt anſwer, and cannot bave; 
* 154 benefit of his plea ; for the _ upon over-ruling the d 
* t 


the deſendant ſhould cn 


murrer, does of courſe rule 


came in by a general commiſſion, which was to take the z 
ſwer only, and not plead, anſwer, or demur. Betye 
Loyd and Gunter, 1 Vern. 275. See the 4. general rule. 


on him by the bill: Plaintiff replies generally to the anſſt 
without taking notice of the plea, and witneſſes were er 
mined on both ſides, and the cauſe: heard, and a trial at lh 


the rehearing, the defendant ink 


ied ;” for the plaintiff himſelf cam 
take upon ® him to over-rule it, be it what it will, but m 
bring it for judgment before the court, and for want of th 
all was irregular, and ought to be ſet aſide; but the | 
keeper, and maſter of the rolls, were both of opinion, tl 
the defendant, by thoſe proceedings, had waived: his pit 
and therefore the proceedings were regular, ſo that the cu 
went on, and the former decree was affirmed. Mich. 17 


* » 


Auſuer, Nea, de. 


here a defendant has demurred, he may aſſign another Defengant aſter 

ſe of demurrer at the 1 paying coſts; 40 fuck cauſe demürring, max, 

lemurrer is over-tuled, he ought, to pay double cofts: But on - i 

re a defendant has. pleaded, and there is. Dy demutter in er at the ba, 

n, he cannot demur at the bar, though s would pay N v4 

Between Durdant and Redman, 1 Vern. 78. 1 entey cannot de- 
E , mur at the bar, 


deſeadanc has... 
be bill,” demurred to the juriſdiQtion, and for anſwer Haid, fler zd ee > 


2 Williams, 286. 


he defendant having demurred, for that the plaintiff had Demurrer over- 
de no title to himſelf in the bill (as in truth he had not) it — the 
inſiſted that the defendant had over-ruled his own de- : 
r, by having anſwered over to ſeveral parts of the bill; 
the matter of fact being denied, and there being no books 
ourt, the matter was adjourned. 1 Fern. 90. 


demurrer allowed, bat without coſts, becauſe it was a de- Demorper whh- 
only without-an anſwer, and came in by commiſſion, out an aner 


he defendant demurred, becauſe the plaintiff's bill was If the defendant 

ght againſt ſeveral defendants, for ſeveral diſtin mat- — becauſe 

the demurrer was over- ruled, becauſe the ' plaintiff by £1 1 

own dill, had charged the defendants with combination, matters again 

ch the defendant had not denied by anſwer. bid. 416. feveral * 
by anſfwer, deny combination, if charged by the bill, 


0, WW if by anfver, the defendant doth more than barely Bus if he an- | 
is ple combination and “ confederacy, he over-rules his de-"ſwers farther 
. Vow. 4% - | 2 1 
a | | q EY on, he over>-r ules his demurrer. . 
Pi "ARC. 


' Whete 


Alu, Plea, ke. ro 


2 Where ds a ih alledged in the bill, to whi 
wering . bar of the plea or demurrer reaches not, or ſore e 
ling. a lx" ſtances relating to the matter in bar, that boo Shah a Particuly 
— demur- anſwer, as fraud, &c. the defendant muſt anſwer _ oath z 
ring at the ſame day and then ſo mych as goes in bar, is relied on 
time. *- plea or demurrer} and this is intitled, The. plea and anſum 
5 ; ' the def, defendant, or- the anſwer and demurrer of the defendant ; { 
| ayes phe nt ere of fe OOO as che-caſe ih | 


In the caſe af ihe corporation of Scarborough agaigft Ja 
" Bunh. Rep. 251. although the defendant was in contempt, 
_ the court Live Wok leave to plead; anſwer, and demur; 4 
demur. the ſame. y it was declar fer curiam, that for the fury 
— ea- where the defendant, * in contempt, prays time to x 
his appear- ſwer; if it is granted, he all enter his appearance with | 
„ regiſter, as _ . Ibid. 25 5 


w 
105 


R 1 
n 


8 
* 
* 


* 


0 OO? Appeals, 


pea] to the "HERE are two wa s of reverſing decrees of this e ul 
Fan lords of 1 the one by bills 6 review in the ſame court, hered 
2 treated of ; the other by * appeals to the houſe of lord 
- Ireland; | Hee Great Britain And though when the decree is to be reverſed 
8 bill of review, the marter __ for ns} maſt eppes 


„ 


W . re end of e king Charles it. the 

" appeals to the of lords of England, aſſerted their juriſdiction of hearing appeals ſras 
houſe —_— Chancery, which they do upon a petition, without any writ dies 
England. from the king ;- and for this their foundation is, that they are the , 
GE RE, court of the king, and that therefore, the Chancery is derived out 

and of coriſequence, that a petition will bring the cauſe and the record b 

them. This was long controverted by the Commons, but it is now | 

mitted to, becauſe it has been thought too much, that PEP 

diad the whole property of the kingdom without appeal. | 


The original of They allo hear and determine all appeals from this kingdom, the j 
the appeals from diction of the peers of Ireland having been taken away by an Engl 
Ireland to * tute, 2 year of the reign of king George the firſt, in conſequl 
England. of ana 3 to the houſe of lords of Great-Brizain, from a decree « 
mw” ds in Ireland, in the cauſe of Sherlock and Anneſtey, ® 
A 1717, which was the firſt appeal brought from this kingdom to 

nd, and was adviſed by Jeffrey Gilbert, Eſq; then lord chief bard 

this court. 5 


/ 


— 


decree itſelf; when you. proceed by appeal in par- Sx 
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If either party thinks himſelf aggrieved by a : he 
ay, by petition, appeal to the lords in parliament of Great 
dein, and have the cauſe reheard. there, and they will af- 
I alter, or reverſe the decree, as they fee fit. | 
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16th of July 1678, this petition of appeal is to be 
ned within fourteen days, to be accounted from the firſt 
y of every ſeſſion or meeting of parliament after a receſs ; * 
which time it will not be received, unleſs it be upon a 
ree made - whilſt the parliament is actually fitting; in 
hich caſe the party who ſhall find himſelf aggrier 

ing his petition of appeal, 2 he preſent it to th 
w4 within forty days after ſuch decree is made, and en- 
ed in any of the courts of Equity in Ireland. {IE 


And, by a printed order of the houſe of lords of England. Certain 
pre- limited 


7 , 
* N - 
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The houſe of lords, upon motion of counſel for the appel- Order for re- 
t, will order the appeal to be received, and will appoint a 8158 the 2 
for hearing the cauſe; and the 8 or agent on tie at, 

the oppoſite party, in this kingdom, is to be ſerved with a ney or agent for 

py of the order, and a ſummons to appear, c. and the the oppoſite - - 
pondent is ordered to have a copy of the appeal; but rhe parti in Ireland. 

leitor in England, whom the appelſant employs to tranſact 160 

| 12 with the houſe of lords, uſually ſends over all the 

ceſlary inſtructions to the agent or attorney in this king- 

m. . £Y 4 - Wo: 0 


And by an oe of the ſaid houſe, ths wt 2 1697 
appeal is to be fi by two counſels in and no *M 
N 5 page Pe as counſel, >. ſign the ap- — ig __ | 
al, unleſs he ſhall attend, as counſel at the bar of the 23 
hen the appeal ſhall come on to be heare. to attend at the 
She br Toa bar of the 
| | 2§̃uͥ the hearing: 
And by an order, 19th April 1698, no perſon whatſoever, ' Printed caſes to 
to — to deliver any 12 caſe, or caſes, to any of be ſigned by 
lords of the houſe, unleſs ſuch caſe or caſes, ſhall be ſign- counſel and _ 
by one or more of the counſel, at the hearing of the * x 
uſe in the houſe: And by an order of the 18th D- L 
1724, printed copies of the appellant's, and alſo of the _ 
ſpondent's caſe, are to be delivered to the. clerk of the par- 
ament, or clerk- aſſiſtant, to be diſtributed to the lords of. the . .... 
uſe, at leaſt two days before the hearing of the appeal; and _. + 
d other, or different caſes in any ſuch cauſes, are at any 
ne after to be printed or delivered, A 


1 
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1161 _* And.by an order 22d December, 1703, when, the dag 
Day ol krafin hearing of the aß eal is Sppointeg by the. I is not þ ry 
daes des be altered, but 42 3 and no ſuch penition is.to pe 

but on N received, unleſs two d: | g | 


. 
| _ verſe parry of which notice, oath is to be made ar the bar 


. — — 18 1 : 
ays notice thereof be given to the al. 


2 54 4 8 4 \ 0 2 ; l a £ is pa 3a . 2 6 . 2 | * ag 1 
Recomizance And by an order of the houfe of lords, of Grea Brig 98 
on appealsto be January, 1710, the party or parties appe!ſafrs, ſhall ufa! 


: eight days after the appeal is received, give ſecurity to the g 

F a | Clef the perten toy recognizance 5 the This 0 the pur 

„„  dilmifſed, - penalty of one hundred pounds, conditioned'ts pay futh coll 

Fr 25 teh the defendant or defendants, in ſuch appeals, as the houſe ve 

of lords ſhall appoinit,” in eaſe the decree appealed from thi | 

be affrmed. And if the appellant or appeljants ſhallnegle& 

or refuſe to give. ſuch ſecurity within the time Tu 
that then the clerk of the parliaments ſhall inform the hot 

thereof, and the appeal from thenceforth be diſmiſſed. ear 


| i N | | , +. is! NY Lv MI n O31 To. i 41M / 
Apps to And by an order of the ſaid houſe, 29th March, 1 720, al Ky 
which anſwers appeals Jar ſhall be Air in any ſeſſion, to which ap 
BJ r ns Yn anda , yo ooh 1 . n 2 f | 
evernined"s mined in ſuch ſeffion ; if neither the bee: nor ® reſpot 
35 t days, io be Actum 


% £ d 
- 


on ia Ehe days ed froth and after the firſt day of the vext Teflion or meet 


„ ſenting any new.appeals thereafter, as they Thal 
8 162 Sed wide, Ofder Sth £2") 15k, Mg 88 


The time, And by an other order of the ſaid aqthi March, 1720, all y / x 
* anſwers peals that ſhall be preſented in any ſeſſion, to which no anſne 

a 1 ſhall be put in during the ſame ſelſion, if neither the appel 
fellions, within eight days, to be accounted from and after the fi 
3 day of the next ſeſſion, or meeting of parliament, fall ap 
ply to this houſe to appoint 'a peremptory day to anſwer, 15 | 
the reſpondent put in an biber lin the faid eight day! i 
8 appeals ſhall es diſmiſſed, but wha * re _ - 
the appellant's preſenting any new appeals thereafter, as ihn: 


The proceed... » And by an order of the 28th March, 1735; where an ori”! 
— i cas” the ſhall be made, for the reſpondent or * 5 ents 10 anſy 
Peer te time che appeal by a time limited, if the ſeſſion of pafliamel 


1 


- 


Apheals. 


ce; and the appellant may apply.to he houſe for.s poremp” JOY Pre * 
Wer; in caſe the reſpondent rr 


x day for putting in the a 

; 74 All nor pt in his or their anſwer within. thee in lane — 

a, to de computed” fön the fir day of the Lad sss 
. A 


lad by an order, of the 24th. of March, 1725, no appeal, The pere 
95 nen 1 
f lords after five years, from the time of ſigning and inroll- „ IÞ>" 


1 g or extracting of ſuch decree or ſentence, and the end of 

th zurteen days, to be accounted from and after the firſt dag of . 
910 e ſeſſion, or meeting of parliament next enſuing the faid OE 
uf ve years, unleſs the perſon imitled to ſuch appeal be within gaviog; for in- 
F he age of twenty-one years, or covert, gon compos mentis, im- fares Tanda 
> iſoned, or out of Great Britain, or Ireland; in which caſe, verts, perſots 


1 2114. eee | : - hon cotapos, 
le perſin hall BR thay 08 of TRErrY to bring his REID Ton Nh ar 
er ing any ſuch decree or ſentence, at any time within five beyond the eas. 
ears after full age, diſcoyerture, coming o ſound mind, en- £06 
argement out of priſon; or coming iito Great Britdin or Ire- 


and, and fourteen. days, to be accounted from and after the 


of the ſeffion, or meeting of the parlianient next 164 
aeg the faid five years, bur not afterwards, or oller... 
”" 1 N pub - © . as 1 „ ER 3 


ile. 


And by an order of the houſe zd March, 3747, on the-hear- How coynſel 
ng of cauſes on appeals, one of the counſel, for the appel- re to proceed 
ants, "ſhall open the cauſe, then the evidence on their fide ut the heariug of 
hall be read; which done, the other counſel for the * 4 

ants 22 make obſeryations 6n the evidence; then öne of the 
ounſel for the reſpondent ſhall be heard, and then the 6vi- | 
lence on their ſide is to be read, after 'which the other counſel 
or the reſpondent is to Be Heard; ànd only one counſel for 
— )) TON Go ro Ss | 


And by an order of the 5th of Ap#il, 1734, where ny appeal Apptils to be 
all be preſented; and a day appoinred for the heart, Thee. heard 9 
f, in any ſeſſiog, of parliament, and that the ſame ſhall not ** el 50d 
de heard in the ſame ſeſſion, it ſhall be heard and determined. ** 

a the beginning of the next ſucceeding ſeſſion, in the ſame 

order and courſe, as it ftood at the end of the former ſeſſion, 

vithout any new application to the houſe, to appoint a day for 

earing of the ſame, And ſuch appeal that ſhall ſtand firſt, WES 
sto be heard upon the firſt Monday after the firſt day of the 4 16 

id next ® ſucceeding ſeſſion, or meeting of parliament, the 4 
econd upon the Wedneſday, the third upon the Friday follow- 

Ing, and from thence, the reft in courſe, upon every -Manday, 

mae. and Friday, until they ſhall be all and de- 
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After 
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After hearing of counſel e en and upon the anſwer, 

\ oo | on due conſideration thereof, the lo ties ©, That 
decree. the decree be varied in ſuch matters as their lordſhips think fit, 
or that the petition and appeal be diſmiſſed, and the decree 
affirmed with coſts, &c. and a majority of the lords finally 
An the order deterrfiines the cauſe. And an atteſted copy of this order is to 
_ ef the lordsis to be brought over to this kingdom by ſome perſon who has 
E - — 2 compared the ſame with the original, and has ſeen it atteſted, 
| and upon an affidavit thereof, and on counſel's motion thereon, 
75 this court will order, that the order of the lords of Great Bri- 

| tgin, be received and made an order of the wer fy ee 


le at aw Sometimes the houſe of lords direct an iſſue at law, for 
ſometimes di- trial of ſome point neceſſary between the parties, and after 
| ſuch trial, ro reſort back to the court where the cauſe was 
heard, for their further directions in the matter. 


* 166 * And note, atteſted copies of all the pleadings, evidencez, 
Pleadiogs, Kc. and proofs, which were made uſe of on the hearing of the 
to be 1 cauſe, in the court where the decree appealed from was pro- 
of nounced, with an arteſted copy of the —— are to be ready 
to be produced at the hearing before the lords; and ſome per- 
ſon is to attend therewith, who can prove that he compared 
the ſame with the originals in the office, and that the copies 
aære true; and that he ſaw the ſame atteſted by the proper off 
2 N | | | | 
On appeal ne Upon an appeal to the houſe of lords, no new matter, not 
new matter 18 in iſſue in the cauſe below, is to be ſuffered or inſiſted on; 
ane nor are any proofs to be read, Which were not made ufe of is 
the court below. Preced. in Ch. 212. 295. | 
An Sir George Downing brought an appeal in the houſe of lords, 
- brought, ſug= from a decree made in the court of Chancery, by conſent,” ſug - 
geſting the efting, that tho the regiſter, in drawing up the order, had 
conliat, when bs it as a decree by conſent, (and the minutes were ſo too) 
| it was not diſ- yet he never did conſent to ſuch decree, nor his counſel neither, 
_ miſſed. 85 % if he Gd, it was wont his oy, and made affidavit 
of it, but the appeal was diſmiſſed. Hilary, 169, between 
Downing and Cage. Bac. Equ. Ca. 165,  _ | 
* 8 | * 5 / 


* 167 * In the caſe of Howard againſt Colley, it was ruled, that, on 
On an appeal an appeal, the whole caſe is open; but on a rehearing, only 
the- whale caſe ſo much as is petitioned againſt; And if all parties do not pe- 
i open, but on tition, it is only open to the petitioners. Trin. 31 Ces. | 


e omit Lavoe) cn 


petitioned againſt» and it is only open to the petitioners, 
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- 


be allowed upon / an ap 
0 

mayor, ke. of "Her 10 = | 
1713. 2 Har. Chen. We Ps 's 3 on the appeal. ; 


| bes for colts only: ere, Berk 1534] "Ds a" appt 
Reba lobe code . 


ed on in | 4 
— 4 
—— 
Appeal to the houſe of lords from a decree in Chancery, and No witneſs tobe 
151 60 etition of the appellants, to examine witneſſes in ined on n 
the cauſe, it was rejected, and the Pen diſmiſſed : The *ppeal. I 
appellants * then brought a bill of review, and it was de- * 168 
7 defendants ſhould anſwer, and demur. Finch. 4686. 


Nodepoſitions are to be read, on an appeal tothe lords, but No depoſitions 
ſuch as were read at the hearing of the cauſe. „ £3, O00 


| ing, to be . 
; . che ws _ 


. 
* 


In the caſe of Addiſon againft Hindnar/h, Hilary term, 1686, A bill of appeat © | 
1 Vern. 443, lord chancellor ſeemed to incline, that a bill of ap- lies from an in- 
peal would lie from an inferior court to the court of Chancery ; — 2 1 


A. common law, the King' s-bench corrects all inferior courts. Chancery, | 


* : x 4 


But note, in a bill, by way of appeal, from an inferior But on ſuch s 
coirt, the plaintiff rick muſt complain of the injuſtice appeal from aa 
done him by the inferior court; but is not obliged to aſſign — r. | 
particular errors which is the difference bet ixt a bill of appeal, | 


any you need 
FIRE ITY + ſign parti | | 
and a bill of review: But in this, they both agree, vis. that errors, az a 
both muſt he upon the ſame evidence; and you cannot exa- bill of review, 
mine de novo; tho! in the ſpiritual courts, they examine over 2 > el "oY 
rr 


\No appeal lies to the houſe of lords, from a ſentence inthe Noappedtto the 
delegates, nor from a decree, on the ſtatute of charitable houſe of lords 
uſes; for here they cannot have any original juriſdiction, be- — 
nor from a decree upon the ſtatute of charitable f 


* 


cauſe 


4 
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1 2 * , 
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f d ? 5 


4 e theſe, * | trers a ed acts of liament ent, 
E 17 . and the acta ge them none. 2 Ven. 118. * — 0 
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Appearance, 

„ 3 2 * N R . „ 1 
RULE 9, pars. B Y the 9th general rule past, the defendant hath four ſit- 
Dime for ap» ting days of courſe, after the return of the ſubp#na, to 
PEATAnce: enter his appearance, or the plaintiff may, upon a ſufficient 

dai of the ſervice of the ſubpenn, enter an attachment £ 

ahgeainſt the defendant of courſe. , | g 

Attachment 'af- Lore, if an appearance was entered, or an anſwer filed f 
ter the time for aſter the four days were expired, but before the attachment 

| — was entered, it prevented the attachment, but it was ſettled ; 

ren. „if an by Mr. baron Wainrig/t, that if an appearance be entered, or l 

& de an anſwer filkd, on the fifth day, and that an attachment is a 

entered, ot the entered afterwards upon the ſame day, the attachment' ki 
er fled be- ſhall ſtand; otherwiſe the defendant — owns more than 
er days to appear. But in the caſe of Camfter againſt Drew, 

met is entered, - : : 

3 in this court, in Eafter term 1755, the firſt practice was re- Pf 

2 ſtored, the court thinking it very abſurd, that an attachment 5 
4 150 * ſhould be entered for want of an appearance, or an anſwer, 
hen it was manifeſt by the office book, that an appearance 

was actually entered, or an anſwer filed. Sed wide Bunb. Rep. m 
251. 297. 7 | | \ 

Appearances are of two forts, that is to ſay, SETS. di 

I. Either to the ſuit, or, 6 4 

II. To the proceſs. | ee 4 

And appearances to the ſuit, are five ways. «g 

| fo 


J. By attorney. 

II. In Perſon. | 

III. By Guardian. | 2 1 
IV. Committee, or, d P 
V. Prochein amy. _ — 0 1 1 518 an 


— 
. 0 appr ee ee 7% Ar 


are abligd 0 ppenr by normey torn 
Ap court, infants, e Jeu ee ior and 


tn on —— E 1 
Ake attorney, anc to appear of — And if an de appointed by 1 
attorney appears for a 2 without ſome authority for ſo writing, or | 
doing, he is liable to an action; ſo that it is moſt adviſable 3 

Tor an an attorney, before he appears ſor a 9 to haue Angry 15 
ſome direction in writing for that 


Officers and mainifler of the court mult 3 appear in n propria * x 
Perſons, becauſe my e to be always preſent in court. Officers of a 
7 "to appear in proprly f r ö 
If an idiot ſues, or A ſhall not: appear by attorney, tolls . 0 
guardian, or prochein amy, but ever in-propria 'perſoria. ' C. x 1 
135. i.e. it muſt be in their name, but followed by wy 


But an infant, or a minor, ſhall ſue by del * and de- Infant how. on. 
fend by guardian. idem. ' ſue and defend. 


An idiot, a nativitate, cannot appear by attorney, but if the Idiots in what 
idiot continued de Jana memoria, for a long time a nativitate, and ey att 
afterwards ex ſola wiſitatione Dei became non compos, it is not error ney. - 4 
to appear by attorney. 2 Saunders, 335, 336. 


\ 


Odio, not mater cxentie_ 10 - by 3 if within eres 
2 or by weg f of ul age 4 Co.. 124 B. en ele, 
520. 5 

But Junaticks cee, fue er anſwer, er de com- Lunaida by | 
mitrees. tees. .- 

La cannot appear by prockein. amy, for a guar- 1 
dian, and prochein amy are diſtinct, rats the ſuir, . . amy, 2 
was not before. "Weſt. 1. G. 48. and aft. 2 Cl. 15. And is, _ a 
where, an infant is to ſue his guarcian, or that the 4 
will not ſue for him; or where an infant is deviſee, and is to 
ſue the executor, to ſecure the y. Co. Jac. 640. They 
can only appear by guardians: For the method of ap ns 


r, &c. * 


c jg caſes, where an 3 unleſs in these 454 l to os 
— N _ ſue by guardian, MN 1 | 


5 r 


* F * 
% 
* 1 
PEO JR 
. S. 
* 
- 
, 


Infant refuſing If an infant, of tender years, neglects to appear, of to hae 
i — 140 pane "Aa ian aſſigned, it is a motion of courſe, ( e being in don. 
1 F point a — 3 tempt to an attachment) to * for a meſſenger to bring him 
 *K 7 into court, and when he is there, the court always aſſigns him 
aaůuüęuardian; but it is doubted whether this can be done, againſ 
| an infant who is a peer of the realm, whoſe perſon is ſacred. 


a 


* 
1 
«? 
* 


Infant executor, An infant, and a man of full age, are made executors, the 


wich one of full. - | 2 
age, may ſuc by infant may ſue by alors. REG 7 
idem. 


'  Twiſden ſaid, that he of full age, may make an attorney for 
him under age. WER 5 "Wh 


80 ; * a. b 4 . * | 
> 2M 173 When an appearance is entered it cannot be vacated 
An appearance, without leave of the court, and the plaintiff is to have notice 
+ when entered, of the motion, for he has a right to the appearance when ei 
= = - wg tered, and the defendant ſhall not diſcharge himſelf therefrom, 
leave of the without the plaintiff's having an opportunity to oppoſe it. 
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Arbitrament and Award. 

1 4 a | OLE 1 Al 
Award, what. AN award is the determination of matters in controverſy WII 
by ſabmiſſion to perſons, indifferently choſen by the par Ir 
ties contending. 0 „ p 


Dae And this ſubmiſſion is to be in writing, and to be ſigned anl {uct 
| the TENTENCE: ſealed by the parties in controverſy ; and is that authority, by -4 
which the arbitrators do proceed to determine, and end the 

differences between the parties; and this being a contract u 
agreement, muſt not be taken ſtrictly, but largely, and as 
cording to the intent of the parties ſubmitting. | Be 133. 


How it is tobe When the ſubmiſſion is ſo ſigned and ſealed as aforeſaid, at 
, affidavit is to be made of the perfection thereof, by a ſubſcrib 
174 ing witneſs thereto, and upon * producing this affidavit to tht 
_T *  _ court, a motion may be made by an attorney of the court, i 
| have the ſubmiſſion received — made a rule of court, which 
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And when the rule is entered in the book of notes, the offi- And dm 2 
of the court, will then make out an order, for the referees ange _ | 
o proceed upon the reference; in which order, the ſubmiſſion pcs — 
recited at large. See the Stat. 10 Mul. 3. ch. 14. Poſt: 174. ce. 


And for the better proceeding of the arbitrators upon the Power in de 
ubmiſſion, a power is generally inſerted to examine all ſuch ſubmiſſion to 


itneſſes, writings, and accounts, as ſhall be produced before 22 


hem, by either of the parties, as alſo to examine the parties 
hemſelves. 1 * 


When the referees have finiſhed the reference, and have of the award, 
xreed upon their award, they then ſign and ſeal it, and de- the proceedings 
wer it to the party in whoſe favour it is made, and ſuch party to canfirm it. 
s to procure an affidavit of the» perfection of the award by | 
he referees, and of their publiſhing it as their award, (whic 
affidavit is to be made, by a ſubſcribing witneſs, to the award, 
and is to be annexed or ſubſcribed to the award) and” there- 
pon, his attorney may move the court for the firſt rule for + 
onfirming the award, and the court will * thereupon. order 175 
hat it ſhall be confirmed, unleſs cauſe be ſhewa to the contrary 
n four days, and the award is then to be given to the chief re- 
aembrancer, to be filed in the office. 


And this order is to be ſerved on the oppoſite party, and if he Tbidem., 
oth not, in four fitting, days after ſervice, ſhew ſome cauſe | 
hy that award ſhould not be confirmed, the court, upon mo- ; 
ion to be made by the attorney, for the party in whoſe fa- 
our the award is made, upon an affidavit of the ſervice of the 
order, and u the chief 1 remembrancer's certificate, of no 
uſe being ſhewn, why the award ſhould not be confirmed, 
ill make the order for confirming it, abſolute ; but notwith- 
tanding this order, if the award hath been procured by cor- 
ption, or undue means, by the aforeſaid ſtatute, the ſame 
all be judged void, and of none effect, ſo as complaint of ga 
uch corruption, or undue practice be made before the laſt 
__ the next term, after ſuch arbitration is made and pub- 
pihed to the parties, © Lopes eat tn 


*. 
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Reference may Y the aforefaid ſtatute, a ſubmiſſion to a reference may 1 
be without a made a rule of court, although no ſuit be commency 
| ſuit depending, or depending, between the parties in coptroverſy : hower 
Or Sracn'f the uſual practice is 10 inftitnte aſuit, and procure an appe 
de E. © ance to he entered for the defendant, before the rule is may 
. 10ð́ receive the ſubmiſſion. XX - 


- 


Submiſſion by The ſubmiſſion may he by word or deed ; if the ſubmiſh 
word or deed. be by word, there is no remedy to enforce the party to per 
the award, but reciprocal actions on the cafe; arid an ad 
Will lie, if money be awarded, for it is in nature of a fim 

5 o 
2 — If $A np 2 to the arbitrament of J. S. of 
are void at law controverſies, ita „Ec. de præmiſſie, and I. S. makes 
xe ſo in ,t award of part only, fo that the . void in law, ' this hd 
not be made 1 d in a court of equity; between _ 
Biſs, adjudged, 7 Jac. in B. R. and a prohibition grant ol 
council of Tot. 1 RO ig SO HOT 


3 Soiif the award ecken from the ſubmiſſion, ir Dal 
dem. as well void in equit „as at law. 1-Ch." Ca, 186. WI. 0 
Rep. 1418.4, T e Ot, T5 fg WO 


_ Ibidem. © 11 the ſubmiſſion to an award, he conditional, ita quod, 
ente award be made de et ſuper premiffis, &c. there if the auf 
be not of the whole, it is void: But if the ſubmiſſion to 
award, be not conditional as aforeſaid ; then, though the aun 
be but of part of the matter referred, it is good for fo much 
it ſettles, though it leaves other things at large. Per 

\ Maynard, 2 Vern. 109, 


The diſtintion The diſtinction which has obtained with reſpect to con 
with reſpect to tional ſubmiſſions, is, where the ſubmiſſion does in generall 
| NN fub- forth all the matters in controverſy," with a ſpecial conclußa 
requiring, or, ſo that the award be made of all the ſaid matters; 

which caſe, it has been held neceſſary, to make a final det 

, mination of all the particulars enumerated. Cro. Elis. 3, 

But if there be no ſuch enumeration, nor ſpecial concluli 

then the award may be good, though it make an end of j# 

of the matters only. 1 Roll. Abr. 257. 8 Co. 976. And in e 

the courts of law and equity, have of late, been leſs nic 

* 178 the conſtruction of awards, it is now agreed to“ be a | 


, 


— hn 4 4 " * ä ' — 
0 þ + 5 ad K F n 5p TW q a N 8 — : * 4 * _ "Fe" : 
ST I 1 : . e . » N als 1 * 1 
* a * v * 4 ' C = 
£ 
U 
” x 


. Arbitranent, &. 


Me in awards that are conditional; or ſaid to he de et fuhr 

emifis. That if the words uſed in them be, in their own. 

ature, more eomprehenſive, and ſo extenſive to things Yor +. 

ithin the ſubmiſſion, yet it ſhalb be intended, that there was 

> other matter berween the parties for them to lay hold on, 

t what was ſubmitred, if the contrary be not eg ſo 

converſo, if the words are more narrow, and leſs comprehen- 

e, than to take in all the matter of ſubmiſſion; yet it ſhall 

intended, that no more was in controverſy, than what the | 
ords naturally comprehend, if the contrary be not likewiſe 
ewn. 6 Mad. 232. | | 


If the reference, or a ee be broken off by conſent, If the reſerenc 
otherwiſe, an order muſt be obtained for liberty to proceed; breaks off, an 
hich the court will grant on motion of the attorney for „r 
her party. | | e LES or li- 

Tty to proceed. 


The Parties to the Submiſfun. 


% 


F all the parties to the fuit, conſent to refer the matter to petfon ths 
I. M. nt 7 8. one of the parties ſigniſies his conſent, by co for —4 
ning a Paper to that purpoſe, ſo that the award be made at ther by autho- 
ertain * day therein limited, and no award is then made; ii. 
t afterwards, the court; ir the preſence of all the parties 12 179 
xcept J. S. who was abſent) but his ſolicitor confenting on whether x fol- 
behalf, refer ir back to 7. M. but not finally to determine, citor's conſent 
o made an award; and it was refolved that the folicitor's wall bind his 
nſem ſhould not bind his client, though it was objected, and client, chough 
mitted that an attorney's aſſent to a reference, on behalf of Tra 
s client, ſhould bind him at law; between Cue and Cd, ik at Et. 
Ch. Ca. 86. 1 Ch. Rep. 195. S. C. TOME 


If one partner on the behalf of himſelf, and the other part- Two partners, 
r ſubmits, &c. though the partner that did not ſubmit, is and one ſubmits | 


t bound, yet he who ſubmitted ſhall perform the award. ar th ag | 


Siceh only hound, 
If 4. and B. executors of 7. S. on the one part, and C. his Two fuvmic 
o, on the other part, ſubmit to arbitration ; the arbitra- jointly, and a- 
nd fi may make an award, not omy of matters in difference be- nother for him- 
nice een 4. and B. jointly, or 4. and B. ſeparately, and C. but — we * or- 
445 8 0 0 2 


determine between thoſe who jointly ſubmitted. 
Vo t. I. G alls F Tm 5 { 


| Atbitrament, &c. © 

alſo of matters between · I. and B. provided they have Knox: 

\ ledge of the whole fact, and all the parties intereſted are hg 
fore them; between Carter and Carter, 1 Fern. 259. 


4 1 5 5 : 7 he Matters determinable by Award. 


Who may refer, Y 1oth William III. ch. 14. all merchants, traders af 

Pon others, deſiring to end by arbitration any controverſy a 

ſuit, for which there is no remedy but by 2 action, q 

ſuit in equity, may agree that their ſubmiſſion of the mat 

| to the cis. or umpirage of any perſon or perſons, ſhould þ 
Agreements of made a rule of any of his majeſty's courts of record which ik 
reference to be parties ſhall chooſe; and to inſert ſuch their agreement i 

| ' inſerted in the their ſubmiſſion, or the condition of the bond or promi 
| ſubmiſſion, or whereby they oblige themſelves, to ſubmit to ſuch award 
| 2 8 of umpirage: Which agreement boing ſo made and infertedy 
promiſe. - their ſubmiſſion, or promiſe, or condition of their bonds, ſhal 
upon. producing an affidavit thereof, made by the witnek 
thereunto, or any one of them in the court, in which the fan 
And the ſub- is agreed to be made a rule; and reading, and filing the al 

' miſſion upon affidavit in court, be entered of record in ſuch court; andi 
. 4 che rule ſhall be thereupon made by the ſaid court, that the paris 
8 te de ſhall ſubmit to and finally be concluded by the arbitration, « 
made a rule of umpirage which ſhall be made of the arbitrators, or umpi 
court. purſuant to ſuch ſubmiſſion. And in caſe of diſobedience 
17181 ' ſuch “ arbitration or umpirage, the party neglecting or refufuy 

In caſe of diſe- to perform the ſame, or any part thereof, ſhall be ſubje wa 

— vr, the penalties by the courſe and practice of ſuch court, uſual 

y on es 2 inflicted on ſuch as contemn a rule of the ſaid court, made 
mp, as in caſes © cauſe depending therein; and the court, on motion, wil 
of contempt, iſſue proceſs accordingly ; which proceſs ſhall not be fopps 

and proceſs to or bend in it's execution, by any order or rule of any ot 
DB primes nes. court, either of law, or equity, unleſs it ſhall be made appe 
not to be top. on oath, to ſuch court, that the arbitrators or umpirage m 
ped by any other behaved themſelves, and that ſuch award, or umpirage i 
court, but upon procured by corruption, or other undue means. 


miſbehaviour or 8 
\ Bonds of ardi- As there are many cafes which are. not in law, nor by t 
tration. - aforeſaid ſtatute determinable by an award, therefore it ſeen 


ſafeſt, when the controverſy relates to thoſe, that the party" 
bound in mutual obligations to perform the award; and dd 


Arbitrament, &c. , 
— > 


either party refuſes to perform what the arbitrators award, 
forfeits his obligation. PTS ov 


Where the right of freehold is in debate, the rty can- What caſes not 
ot be ab. by an award; for the „ in the determinable by | 
dom of the parties themſelves, and act in their ſtead as far as 

pmmiſſioned ; whatever, therefore, the parties can do, may Right of ſree- 
done by the arbitrators, but the parties cannot paſs cor- bold not. 

real ebene without ſolemn livery. Bac. Abr. 132. + 
ol. I. Y | 100 : 


Ay annuity is not determinable in award, for it is reckoned Annuity, 
nature of a freehold, and therefore cannot paſs without deed 


F the party. Jbidem. 


It has been doubted whether leaſes for years, being chattels Leaſcsfor years. 
al, could be.transferred by award ; but an award of the . ar- | 
ars of rent reſerved on a leaſe for years is good. Ibidem, 1 

ll. Ar. 264. | | - 


A certain and fixed debt is not diſcharged by an award ; for Certain and 

e end and deſign of an arbitration, is to reduce uncertain debts. _ - 
ebts and duties to A certainty ; and to award a man a certain 

ebt, is to give him no more, nor do any greater thing for 

im than was done before; for now he can have but an action, - 
nd that he might have had * before; and to give him leſs * 18 3 
an he had before, is to do him a manifeſt injuſtice, which 

e arbitrator cannot do. 1 Bac. Abr. 133. 1 Roll, Abr. 


64 


— 


The. Arbitrato/s or Untire, and herein 
Commencement, Determination, aud Revocation 
their Autharity. 


„and IN the ſubmiſſion to a reference, it is generally agreed up 
_ between the parties, that, in caſe the arbitrators do » 


j 


agree ſo as to make an award in the mit by the timely 


that purpoſe mentioned in the ſubmiſſion ; that then, the ni 
ters in difference between the parties be referred to ſuch um 
as the referees ſhall, by writing under their hands and 
nominate and appoint to end and determine the ſame; a 
ſuch umpire may, upon ſuch nomination, and appointme 
and upon the order of reference, proceed in like manner, 
with the ſame power, as did the referees; and the ſame 1 
thod is to be purſued for confirming the umpirage or award 
the umpire; as upon the award of arbitrators. | 


He cannot make If the ſubmiſſion to an award, be ſo as the acbltrmrars nub 


his umpirage : | th of March t s 
. their award at or upon the 27th of March then next; and 


ne 7 his umpirage on the ſame day, the umpire cannot make 


make their umpirage on the ſame day, though the arbitrators diſagm 
award. for they have all that %o to make their award. 2 f 

* 184 100. = WV 0 * 
Where their If there be a ſubmiſſion to two, fo as they make their aus 


wer is deter- i if t - {ue 
my 1 by cheat. before midſummer, and if they cannot agree, then to 


ing an umpire, 


umpire, as they chooſe, ſo as he make his umpirage best 
midſummer, and an umpire 1s choſen accor ingly, this! 


the arbitrators make no award, * then if the umpire mul 


good; and ſo will his umpirage be, if made; becauſe the 


bitrators had determined their power before, by chooſing 


umpire ; but if the umpire be named in the ſubmiſſion, | 


cannot make his umpirage before the time given to the at 
trators to make their award in, be expired. Per Holt. C. |. 

Salt. 70, 71, 72. But for this, wide Cro. Car. 263. 
206, 1 Lutw, 544. 2 Mod. 169. 2 Ent. 116. 


il they chooſe If by the ſubmiſſion, the arbitrators have power to chodl 


au umpire by an umpire, and they not agreeing, throw croſs and pile, whi 
chro 7" ——"g of them ſhould name the perſon, and the umpire thus chose 


court will ſet makes his umpirage, the court will ſet it aſide. 2 Fe 
aſide the award. 485, 


Arbitrament, Ge. ; 

the parties in court ſign an order by conſent to refer their A ſubmiſſion ts 

es N finally to determine, and their * award 3 | 
be final, and ftand ratified by decree without an appeal, court wi * 

t one of the parties may reyoke this ſubmiſſion; but in revok el 

h caſe, the 5 an attachment againſt him; court will grant 

ween Hyde and Petit, 1 - Ca. 185. | —2 dan attachment, 


If the ſubmiſſion be without deed, it may be revoked with- Submiſſion = 
t deed; and the party ſhall loſe nothing; for ex nuda ſub- _—_ deedre- 
Fore non oritur actio; but it is ſaid, the party muſt give notice hed without 
che revocation. 1 Sid; 28 l. ON EY roger 


\Iſo, if the ſubmiſſion be by deed, it is of it's own. nature Submiſſion 
.ntermandable, though made irrevocable by the expreſs * MY 
rds of the deed ; for the arbitrators being conſtituted ane *©75 

in the place of the parties, by their conſent to act for | 

m, they can no longer act than they have ſuch conſent z 

it cannot be countermanded without deed, and notice muſt 

given of the revocation. 1 Brownl. 62. 8 Co, 82. 


man enters into an obligation to ſtand to an award, if if obligation be 
party revokes it according to his power, he hath forfeited to ſtand to an 
obligation; for the making the award becomes impoſſible ward, and a 

is default, and therefore, the obligation is become ſingle, preg 8 
without the benefit or help of any condition, but if it be 2 


out 3 he foffeits no ing. 8 C. 82, 83, 1 


— 


If ſeveral plaintiffs or defendants ſubmit to an award, one 186 
ot revoke the ſubmiĩſſion without the other, for joint acts ; 
conſidered as the act of one perſon, and there can-be no or defendants, 
cation, without the act of that perſon that made the ſub- one alone cannot 
on. 1 Brownl. 62. . | e 


a fene ſole ſubmits to arbitration, and afterwards marries, Feme ſole after 


ſing is a revocation of the ſubmiſſion, and if it be by bond, ſabmiton mar- 
ion, | bond is forfeited. 2 Keb. 865. . | — it is a re- 
1e A ' * 


one of the parties revokes the ſubmiſſion after it is made Attachment for 


le of court, or hinders the arbitrators from proceeding in rerohing the | 
award, the court will grant attachment. 1 Salt. 73. But 22 8 F 
e party dies, there is no remedy by attachment againſt a to 
1 the contempr dies with him. 2 Fern. proceed.” 


\ 


Adbitrament, &cc. 


* 


99 Concerning Submiſſions, and Awards, made Purſuant 
a Rule of Count, and of carrying the Award i 


-  Execuuon. 


How awards, Y the aforeſaid ſtatute, 10 Will. 3. the parties may ap 


- mow ER that their ſubmiſſion to the award, or umpirage of 
eee ts be or perſons,” ſhall be made a rule“ of any of his i : 
enforced. |. Jefty's courts of record, and may inſert ſuch their agreeny 


* 187 in the condition of their bond; and a rule of court ſhallthe 
| upon be made, that the parties ſhall be concluded by ſuch 
bitrament, or umpirage: And in cafe of 'difobedience, 

party neglecting, or refuſing, ſhall be ſubject to all the pen 

ties of contemning a rule of court, unlefs it appears on 

that ſuch award was corruptly and unduly procured; in wit 

| caſe, jt ſhall be ſet. aſide by any court of law, or eqi 


KC. . 
Wbidem, If an award is made a rule of court, according to a f F 
* Kane miſſion for that purpoſe, and an attachment is taken out, þ 


| not obeying the award, and then the party dies, againſt wh 
By the death of the attachment iſſues; the act of parliament directing it u 
the party, the carried on by attachment, as is done in other courts, for a 
7 8 is beying a rule of court, by the death of the party, the ati 
- — by loft, ment is gone, and the remedy loft. Mich. 1703, bet 

| Ks Webſter and Biſop. 2 Vern. 444. „ 
Submiſſion by: If the ſubmiſſion be by bond, and be alſo made ar 
Dona, r. by court, it is ſaid, in this caſe, the party, in whoſe favour 
rule of. court? award is made, may proceed on the bond, and likewiſe 


d be in 
on each. an attachment for not performing the award. 1 Salk, 75 


* 188 | * If an award is made urſuant to an order of court, 
Award made Party ought firſt to move the court to confirm the award, 8 
. to a done upon a maſter's report; and either. ſide is at liben 
rue of court, except to it. 1 Vern. . h 
FFF Re IFern. 40g". 
Exceptions will If there be a ſubmiſſion to a reference by order of court 
8 the award to be made, to be confirmed by the decree of 
, the award; , court, without appeal, or exception, yet exceptions © 
e eee award will be admitted: Ruled upon debate. 2 Vern. ich 
F N R F . : 


— 


Arbitrament, &c. 


1 ; 
* 


 afide, or determined. 


E RE we muſt obſerve, that the courts of juſtice, have of 
late, been more liberal in the conſtruction of awards than 


ich in the books, are by no means to he admitted as prece- 
nts in expounding awards at this day; and this the courts 
d, in furtherance of juſtice, and for quieting of controver- 
s: However, as an award is a judgment, and can only be 


rs dehors, to * explain the meaning of the arbitrators, it is 
ceſſary that on the face of it, it appears, that it be made ac- 
erding to the ſubmiſſion ; for if an award be made of an 

her thing, than what is contained in the ſubmiſſion, ir 18 
id; for no act is my own, or binding to me, unleſs done by 
e, or by common from me. 10 Coke Rep. 57. Dyer 


2, 


out, Alſo, as an award is in nature of a judgment, it ought to Tt ought to be 
t wholly decifive ; for if it doth not determine the marter, it and d 


comes the cauſe of a new controverſy ; therefore, if the ar- 


pointing a certain ſum, this is a void award, and the part 
not obliged to give bond to. the value of the land; for 
en, the ſenſe of the award, muſt be ſupplied by averment ; 


making the Award, and for what Cauſes Jet 


pounded by itſelf, without the aid of an averment of mat- 


trators award a bond, for quiet enjoyment of lands, without | 


pw, if it hath the credit of a judgment, there can be no 


a ru terpretation made of the award, but by the words of the 

4VOur vard itſelf; for if it receives its meaning from any matters 
viſe h t of the award, the mind of the arbitrators is only gueſſed 
75 and not expreſſed; but the parties intended to be obliged 


ward; and were the bonds to be accordin 
ey cannot aſſign their power to any 


alue. 5 Co. 77. 1 Roll. Abr. 263. 


o 


* Awards muft not be on one ſide only ; this muſt be un- 


-ourt erſtood thus, that all controverſies being between two parties, 
ee of at which is awarded to be done to one, muſt be an advan- 
ps 10 age to both, ſo as to end the controverſy, and diſcharge one 


3 well as give ſatisfaRtion to the other, for if it doth not, it is 


burt, that, notwithſtanding the award, the thing remains a 
uty as before, and is not diſcharged, that apparently is an 
| ; | awatd 


* 


nly by what the arbitrators themſelves declare to be their 


aniſeſtly unjuſt ; and therefore, when ever it appears to the 


to their value, My 
on to aſſeis the 


LE 


Award to be 
made accordi 


X = FT to the ſubmi 
rmerly, and that mop of the niceſt diſtinctions to be met on, or void. 
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award en one fide, and conſequently is void; not, that when 
one party is by the award, to have ſomething paid him; ni 
the like, and not the other, that award ſhould be. nought ; fo ot 
perhaps nothing may be due to him, and he might be the only lee 
treſpaſſer in the caſe. 1 Roll, Abr. 253. 8 Ce. 98. 


* 


Awards not to If the arbitrators award a thing impoMible, ex nature 74, 0 
be impoſſible, it is void; but if they award a thing which cannot be done 
contradictory, hut is not in the nature of the act itſelf, contradictory, or ts 
* repugnant. pngnant, this may be a good award; for there is no oa 

Nrdeſion to be mads of the award, but by the words there 


* 50 


— 


* „ If they awerd a ſum of money ta be paid a4 a day pal | 
ln wha caſes it is wid, Ed. 24. | 7 P 
they ſhall be deemed fa. ; 7 
| | e ä 01 
Ididem, An award that one ſhall pay 261. where one hath not 20 
1. good; for no cuntradiction appears in the award idſelt. y 

4 1. | | 
Thidem. Awards that one ſhall turn the river of Themes, kill, fled, i 
| forge a deed, &c. are void. Cy. Li. a5. 

5 - . | 4 ; | 
Tbidem. An award may be good for part only, but then it muft be — 


final as to that part. 1 Bac. Al.. 147. | 

' Thidem. But a conditional award is not good, becauſe not final to de 
; | termine matters in difference } rhe ys law, where any bo 
is referred to the arbitrators . future judgment, or expoſition 0 

Ov. Ja. 508. 1 Ber. Ar. 4. 
Awards to re- An award, as has been ſaid, is to receive a liberal conſtrutſios 
eeive a liberal and to be governed by the intent of the arbitrators, where n 
conſtruction. inconvenience will enſue ; therefore, if the arbitrators awarl 
FS a thing to be done, without ſaying within what time; the 
party ſhall have reaſonable time, becauſe they muſt intend ab 
Fu death to the doing the thing they award. | 


* 


5 2 198 1 che aforeſaid ſtatute, 10 Will 3. if an award be co We 
Award cchrupt- Tuptly and unduly procured, and it is made appear fo, upot 


ndyly be ſet 
4 e ach. ſuch award ſhall be ſer aſide. 


3 e 1 

If arbitrators Upon a fubmiſſion by conſent, and order of court, an awari 

are guilty of yvas made, that a bond ſhould be given by the guardian, that 

8 the infant at his full age ſhould convey the lands. in queſtion; 

thority, &c, - and Nattingham L. C. held, that when the parties | themſelvi 
vity will ſet Chooſe their own judges, this court will not relieve againſt the 

Ade theaward, | RE ana 


/ 


ward, unlels it bein eale of corruption, exceeding authority, 

nd the like. But when there is a reference by order of this 

ourt, and the award appears unequitable, the court will not 

Jecree it; and in this caſe, it being unreaſonable, ' that te 

guardian ſhould gens bond, for the _ 3 eee | 
he live to age, may e to convey ; and therefore; would , - 

got decree it 2 he ſaid further, x £4 he would never decree bar ol un 

n award to bind an infant. 1 Ch. Ca. 279- 5 bind an inſam. 


The plaintiff called the defendant, who was a butcher, Will ſeraſidean 
ankrupt knave, which being ſubmitted to reference, the ar- wand it untes- 
hitrators gave him 4951. to repair his honour (as they called : 
nthe award) and the court thought the damage too ex- 193 
ſſive, and ſer,alide the award, but directed a trial at law, 4 

and the jury gave him tol. Butcher of Craydon's caſe, 3 Oh. 75 

Pep. 76. 2 Vern. 251. S. C. cited; where it is ſaid, that the Or for kindred 
ourt did not ſet aſide the award, barely far exceſſive damages, in the referees. 
but becauſe ir appeared that one 7 the referees was the d quzr- - 
butcher's couſin, 55 | . 5 


— 


If tenant for life oommits waſte to the value of 380l. and But will be very 
dis eſtate is but 7 ol. per amm. and an action of waſte is brought cautious, if 
zeainft him, by him in remainder, and ir is ſubmitted to a there . 
eference, by rule of court, but before an award made, the roy 2 
enant for lite repairs the places waſted to 4ol. and forbids the ruption. 
arbitrators, and likewiſe the umpire, to proceed in making 
any award : but notwithſtanding the umpire awards the party 
gol, yet the court will not ſet aſide the award, there appear- 
ing no fraud or colluſion in the matter. Paſch. 168g, hetween 
Brown and Brown. 1 Vern. 1573 although it was abjeRted;, 
hat 380l. was near dhe value of an for life, of vl. 


er ann. 


Ajon, | | "gs A 

re n Arbitrators promiſed to hear witneſſes, but made their. award r ö 

ward before they did ſo, and the award was. ſer aſide. 2 Fern. miſe ts hear ... 

; the 251. 77 7. 1 8 / 5 8 witneſſes, and I 
my » ſetafide. 6. 


* If the arbitrators appear to have an intereſt in the cargg, * 1 
touching which the 2 made, and therefore put too great If the br - 
a value thereon, and in five days after the award made, the tors appear to 
money awarded is attached by the arbitrators for debts owing de inteteſted, 

to them, the court will ſet aſide the award. Hil. 1691, be- wy wot + a 
tween Earl and Stocker. 2 Vern. 251. | 


| If it appears that the arbitrators went upon a plain miſtake, or if the arbi- 
either es to the law, or in a matter of fact, the ſame is an error 2 appear ta 
*ppearing in the body of the award, and ſufficient to ſet it | been mi- 


4 


nature of con- court, purſuant to the late act of ee dies before the 


Arbitrament, Ste. 


aſide. 2 Vern. 705. But the plaintift' failing to make out hi 
caſe by proof, his bill was diſmiſſed. . otls 


Equity will in The plaintiff and defendant had ſubmitted to an arbiirs 
[hae ae de- ment by bond, and an award was made not binding by fom 
OY nag of law, by which the plaintiff was to pay the defendant nine 
wars, not ſtrict- hundred pounds, and to ſeal a releaſe to the defendant, and 
y binding in the defendant was to aſſign ſeveral ſecurities he had from the 
kw. _  . plaintiff; the plaintiff fold ſome lands to raiſe the nine hun- 
1 dred pounds, expeGing the defendant would receive it, and 
he gave him intimation he would, and tendered him the nine 
hundred pounds, and a releaſe executed by the plaintiff; and 
| though there was no other execution on the plaintiff's part d 
* 195 che“ award, and though the award was extrajudicial, and ng 
| ood in ſtrictneſs of law, yet the lord chancellor decreed i 
ould be performed in ſpecie. Paſch. 1687, between Nen 
and Maſchall. 2 Vern. 24. 925 | Mes 


1 * 


But it muſt be But a bill was exhibited to have an execution of an award 
executed by one which was performed by neither party, and the defendant de 
of the partie. murred, becauſe there was no precedent that a court of equity 
had ever carried ſuch awards into execution, and the demur- 

rer was allowed. Mich. 1704, at the Rolls, between Bi/hop and 

Webſler. Bac. Egu. Ca. 51. | | 


Awards are in If one of the parties to an award made on a ſubmiſſion in 
tempts, nnd be- money is paid, no ſcire facias can iſſue againſt his heir or exe 
aol yea = cutor, to inforce payment, for the award, though eftabliſhe 
with the party. by the court, is not in nature of a judgment or decree, to be 
; proſecuted, but in nature of a contempt, which dies with the 
perſon, and ſo held all the judges. Preced. in Ch. 223. 


Snbmiſſiontoan If the ſubmiſſion to un award be conditional, ita quod, an 
award, but of award be made de © ſuper premiſſis, &c, there if the award be 
part, where it is not of the whole, it is void, but if the ſubmiſſion be not con- 
8 ditional, as aforeſaid, then though the award be * bur of pan 
* of the matters referred, it is good for ſo much as it ſettles 


* 196 though it leaves her things at large. 2 Vern. 109. 


ieee may Exceptions taken to an award upon ſubmiſſion, by order of 


be taken to an court, 1 Ch. Ca. 186. 1 Vern, 470. 


award. : 


Three arbitraa If a ſubmiſſion is to three arbitrators, or any two of them, 
tors, and one is and two of them by fraud or force will exclude the other, that 
_— alone is ſufficient to vitiate the award; or if they have private 
— two of the meetings, and admit one of the parties, but give no notice w 
three have private meetings, or refuſe to admit one of the parties, it will vitiate the award. 
. IE, 


Attorney, We. 


h and ſuffer the party's attorney, whom they admit» 
* 2 up the — award ſhall be ſet aſide ſor 
partiality and unfairneſs. Mick. 1705, berween Burton and 
Knight. 2 Vern. 514. 1 ke” 


1 


Attorney and Solicitor, 


civil law, which alſo hath the names of Pre 
Prodor. Of the definition of this officer, the original of 
the inſtitution, wherefore, for what purpoſes, and the duties 
belonging to this office as at the civil law, I had treated pretty 
largely; but as this, with other things, which for “ the rea- * 197 
ſons mentioned in my preface, I was obliged to abridge, or 
rather in the ſame manner, make reference to, would have 
ſwelled this work to a much larger ſize than I haye ſent it out 

in, I ſhall therefore beg leave to refer my readers to Domat's 
Civil Law, Vol. I. Tit. 15, Pa. 226, to 235, and Vol. II. Tit. _ 
5, Pa. 605 to 615 —— What is therein ſet down, they 

may rely on it, is extremely well worth their moſt careful pe- | 
ruſal, as it takes in every circumſtance that tends to make the SN el 


civil law. 


2 of an attorney of publick utility, and worthy of 
m. | 


I ſhall alſo refer them to my Pradiice of the Law Side of the How conſidered 


N attorney in our law anſwers tothe pany in the ancient Attorney from 
A | | Procurator and dhe at the 


Exchequer, for ſome matters relating to this profeſſion, as it is in ® court of - |} 


at this day: And here it is to be obſerved, that when this offi- 9 
cer or miniſter of the court, is converſant about matters af 

equity, he is more properly ſtiled a ſolicitor; but in the gene- 

ral, he is conſidered, in equity, in the double capacity, and 

therefore has a double term fee, to wit, two ſhillings and fix His term fee. 
pence, as attorney, and five ſhillings fee, as ſolicitor. 


= 


By the 82d general rule, no attorney is to move, in any RULE 82. 
caule, unleſs he be retained therein, eſpecially where another 8 
appears in the cauſe; and if any attorney will move contrary unleſs retained. 
to this rule, he is to be reprimanded by the court, and ꝰ to pay 198 


twelve pence to the box for ſuch his miſbehaviour. 


And 


! 
RULE 83. .' And by the 83d rule, if attorney ſhall (in term time 
Attorney not to move for any rule or order 3 before ſettled to be done 4 


move for any 


Toke or order. to ©Oufle, he ſhall pay twelve pence to the box for every time be 


to ” | 
? * ſhall ſo move; and in the four days after Ea f 46. 
be done of , y er term, or in 
4 the eight days after any other term, he ſhall pay two ſhilling 
„„ , _wothehax. | . "Fe A 


 _ RULE8,, And by the 84th general rule, if any. attorney ſhall aver 
The penalty on to the court, as of his own knowledge, any matter of fad, oir 
an attorney for which ſhall appear to the court to be otherwiſe, he ſhall foren Dr 
eee, , and pay to the box, the ſum of ten ſhillings, and not to be 
which appears heard till the ſame be paid. | | 
to be falſe. ' 5 * 
The proceed- If either party, plaintiff or defendant, would change hi 
ing in order to attorney, he muſt firſt obtain an order for that purpoſe, which 
= the court will grant, on an attorney's motion, unleſs cauſe be 
fu. men to the 8 in a ſhort day; and if ho cauſe be ſheyn 
to the contrary, in four days after ſervice of the order, then, 
upon affidavit of the, ſervice of the order upon the attorney, 
and upon a certificate of no cauſe ſhewn, and upon an attor- 
- ney's motion, the order will be made abſolute. 
* 199 * And in all caſes where a party hath changed, or would 
The former at- change his attorney pending a ſuit, he muſt pay him his bill 
torney to be of coft, or the court, upon motion af the attorney, will ſtop 
E ſecured all further proceedings, until the coſt be paid, or a ſufficient 
bill. ſum lodged in court, or ſecured to abide the taxation of the 
| bill. 5 | | 


An attorney, An attorney, or ſolicitor, may retain his client's deeds, or 


— u Papers, until his bill be paid. 2 Peere Williams, 460. 


aid bis bill. ö 
Petition againſt Tf it ſhall appear to the court, that an attorney ' hath been 
an attorney for guilty of any mal- practice, or miſbehaviour, in his duty 'as 
2 an attorney, the court, upon complaint thereof, will puniſh 
— him, either by ſuſpenſion, or attachment, or by ſtriking him 

1 out of the roll ; and if the offence be of a very heinous na- 
ture, they will ſtrip off his gown. N 


\ 


Ibidem, | And the complaint is to be by a petition to the court, with 
an affidavit of the truth of the fas contained therein, and 
counſel is to move thereon : But upon the firſt application, 
_ _ the-conrt generally give the attorney a day to anſwer the pe- 
#.200 dition, before it be ſuffered to be read; and if upon the * covn- * 
ſel's ſtating of the xafe, upon the petition, it ſhall appear  , 
he a frivolous or vexetious complaint, and not for mal- 
practice, or miſbehaviour, in his duty as an attorney, the 
court will not hear it. F x a 


* 55 


n 


* * 
4 


Attorney, Nc. 


wo of the defendams being officers of the Exchequer, plead Plez of privi- 

+ privilege of the Exchequer, but the plea was over-ruted, lege, when ges. 
cauſe there was a third defendant, who had no right of pti- 

ilege; between Fan/haw and Fan/haw, Trinity, 1684. 1 J n. 

46. Vide Title Privilege. | e 


A perſon may appoint an attorney to appeat for him, either Atwrney way 
y letter of — or by word e ; bat if an attor- „„ 
ey appears for a defendant, without ſome authority for ſo ES del. 
oing, he is liable to an action; fo that ir is moſt advifable but if he appears 
or an attorney, before he appears for a defendant, to have for 6 

e e = Se TO. 
me direction in writing for that purpoſe. | — 
- abletoanaQtion. 


Officers and miniſters of the court, muſt appear in prepein Officers of the 
ſena; becauſe they are ſuppoſed to be prefent n cut court to appear | 


N A 


ch | | | SIRI: 
, A- ſolicitor may , ˙ Nee endy,, X DEAR 4g oga 
xn lone in this court, and ſo he may, when the buſinefs is done ſolicitor for ſees. 
*, it * 201 


another court, if it relates to ® another demand the plaintiff 
nakes in this court. 1 Vern. 203. N e 


The attornies do themſelves make out the ſelpænas in this Attornies make 
ourt, but no other. writ whatſoever. : out the ſub» 


bill A ſolicitor proſecuted a ſuit in the name of a ſtranger, who A folicitor K 
lop ot being to be found, the maſter of the rolls declared, that cviripetied 2 
* there were one precedent in the caſe, he would make ano- P colts, tier 


her, and order the folicitor to pay. coſts, Ch. Ca. 51. — * 


If an attorney, or folicnor, ſhall appear to be le of Attorney "= 
groſs neglect, the court will order 0 to pay — 1 ſolicitors 2 
l. 593. | —_ 


In the caſe of Vaughan againſt Guy, Moſeley's Rep. 24 i was The ſtatute K 
iſh aid, that it has been reſolved, that the ſtatute of — 2 8 
bim r to an attorney's bills, though they are things done torey's bills, 


It is ſaid, that if an order be made on a perſon who is an An order upon 
fficer, ſervant, or miniſter of the court, as an attorney, gc. an officer or at- 


hat there is no neceſſity of ſerving hi ith i he is ſup- torney, &c, of 
F y ving him with it, as he is ſup- 7 
wy. oled to be preſent, and to know what paſſes in court; boy 288 * 
pe- t is the better way to ſarve the order. 8 | 
n- 21 


An 


5 7 DF * ** 1 - 7 
* A * 


Attorney, &c. 
2 202 An attorney's aſſent, to an interlocutory order, m 
An attorney bind, but not to a reference finally to determine. 1 Ch. G 
may aſſent to an 87. I-38 4 ue SU BE 


interlocutoryor- _ n 
der, but not to a reſerence ſinally to determine. 


Proceedinge a- Where an attorney is defendant to a bill, a ſubpena is ng 
gainſt attornies to be rayed in the bill againſt him, but an order far hin 


on filing bills p dei - : I 
_ againſt hem. to anſwer the plaintiff's bill, in the uſual time, unleſs hey 
28 ſued as executor, adminiſtrator, guardian, or truſtee. 
Thidem, ES And the attorney for the plaintiff is to move the court, tha 


the defendant being an attorney, may anſwer the plaintify 
bill in the uſual time, which the court will order, and he isy 
be ſerved with an atteſted copy of this order; and if he day 
) not anſwer in the time mentioned in the order, upon affidai 
\ of the ſervice thereof, and a certificate of no anſwer bei 
| filed, the court upon motion of the plaintiff's attorney, "i 
impoſe a fine of forty ſhillings on the attorney, ſo negledlng 
or refuſing to anſwer ; and when a forty pound fine is ef 
bliſhed, the court, on ſuch motion as aforeſaid, will aa 
an attachment to the purſuivant againſt him. 


An attorney not It was determined in the caſe of lord Ca/tlecomer againſt Ms 
0 be r thews, Hilary * 1748, that the practice af this court is, that ana 
* 2 bil. until tachment ſhall in no caſe iſſue againſt an attorney, for not u 
a betty pbund Cwering a bill filed againſt him, until a forty pound fine 

fine is eſta- eflabliſhed. And note, the firſt fine impoſed upon an al 
bliſhed, ney, by the court, for not anſwering a bill, after he hath ben 


The firſt fine is ſerved with an order for that purpoſe, is forty ſhillings, the 


_ ſhillings, cond fine five pound, and after that, every fine is doubled ur 
203 til they amount to forty pound. 6 

After a bill of Where a client and his attorney, or ſolicitor, ſettle and 6p he 

volt e the bill of coſt, or the accounts relating thereto, the clit eat 
ar n aud cannot afterwards compel him to tax the bill, but is put to l lai 

figned, it ſhall remedy by bill in equity; fo determined in the cafe of la n e 
not aſterwards Angleſey againſt Coultherſt, in Chancery, in 1742, and in tl 

be taxed, the court, on a petition, in the caſe of Burton againſt Burke, 4 oli 

oy ls 7 torney, 5th July, 1743. | ! * 

equity. - | * | TT | ord; 
Attornies and Attornies and ſolicitors are intitled to fix ſhillings and eig | 

py ror pence, for every attendance of an hour, upon the buſineſs: — 

and eight pence. their clients ; ſo determined in the caſe of executors Richard 

for every attend- againſt executors Wetherelt, in this court, Eaſter term, 1754 A: 


ance of an hour, 


* — 
- * * * 
1 * 
Bills 


And here let it be noted, that althongh the officers &f the Atwornies 
burt, do uſually fo far indulge” attornies, who “ are either though nſually 
laintiffs or defendants in ſuits, as not to require the office — 1 
es, whilſt the cauſe is in tranſitu, yet theſe * do by no where they are 
means belong to the attornies; and if they recover them in parties, yet ave 
oft from the oppoſite party, they are bound to pay them to to pay thefees, 
he officers who have ſo indulged them; as alſo, to pay the if they after- 
ounſel all ſuch fees as are taxed for them, and in which ſuch pas ro ; 
ttornies have an indulged. i 1 4 

They are alſo intitled to three ſhillings and four pence a What they are 
33 cloſe written, for drawing and copying 778 of — 1 
oft between them and their clients ; and I ſee no reaſon why — bills of 
his ſhould not be alſo taxed between party and party; the charge colt. 

s moſt reaſonable, conſidering the books they are to keep, | 
he entries they are to make, and the innumerable ſmall arti- 

les, of which bills of coſts, in the general, conſiſt. For 

nore of this matter, fee my PraZice of the Law-fide of the Ex- 

equer, and the act of parliament there inſerted. 


* 


„„ RATS * 205 


\ BILL is the firſt Lr in a court of equity, and in Bill what, and 
its general term, ſignifies a petition of the complainant to What to contain. 
he chancellor, Judge, or judges, where the — is to be 
eard, ſetting forth, by whom, in what, and how the com- 
plainant is grieved or injured, that he is without remedy, ſave 
n equity, or at leaſt is properly relievable there; and by his 
ill, or petition, prays ſuch relief, or order, as may ſeem 
oſt ſuitable to the nature and merits of his caſe; as alſo 
prays a ſubpena, and ſometimes other different proceſs, ac- 
ording to the nature of the complaint, and that the defen- 
lant ec be obliged to anſwer all the allegations in the bill 
pon oath, 6 | 


And of bills, there are ſeveral ſorts, to wit, an original or The ſeveral 
rſt bill for relief bills of diſcovery on the popery lorts of bills. 
cls; —— bills of diſcovery of evidence, Ec, (for which, 

ee Title Witneſſes, & c. — an amended bill; a - 
upplemental bill]; a croſs bill, for relief, or diſ- 


covery ; 


: 4 N | f : © 720 955 ; . . 
_ _edvely ; ———— 2 bill of interpleader 


1 1 W 0 „nn pl 

1 * 266 ſeſſory, or injunction bill; — a bill of review * a * 

has rae + - a bill original after a deere a b q 
of revivor ; bills guie timet, (under whieh are the p 


5 coeeedings on bills to perpetuate the teftimony of witneſſes | 
3 wills, deeds or truſts,) and bills of peace. 75 * 


The. bill raken The original bill im equity, anſwers to the libel in th 
from the libel canon law, as the ſubperna does to the citation; and the pray 
»' 6; ing general relief, according to equity and good conſcience, f 
8 in the nature of the falurary claaſe in the libel ; and the aw 
| rative part, is in the nature of the pofirions ;- and rhe inte 
gatory part in the nature of the articles; and the prayer of 
lief, after the manner of the antient libel; and in the bill & 
fact muſt be fer out as it is, with all equicable cireamflarcy 
and proper interrogatories framed, arid put to the conſcience 

the defendant, upon the ſeveral facts and cireutnſtances: 


idem: But note, according to the ancient civil law, the Litis Contefd 
was before the Prtor, and the poſitions and articles before the 

judge; but the modern libel of the canoniſts, was forme 

from the libel, the poſitions, and the articles, for diſpatd 

thrown into one, and now called Libellus Articulatus : So i 

equity, the libel, poſitions, and articles, are thrown into on 

20% bill; and * hence it is that no interrogatories, can be pu, 
No interrogato- that do not ariſe from ſome fact, alled or charged in th 
ries to be put bill; and ifꝰthe interrogatories do not ariſe from the fads a: 


into the bill, but ledged in the bill, but are totally „ it, the defendant p 
75 — 1 9 from may reſer them for impertinence, or he may demur to ſud pt 
wy e interrogatories, as having no foundation in the bill; or i 


may omit to anſwer them; and if there be exceptions int 
want of an anſwer to ſuch interrogatories, the exceprions, a 
a reference, will be over-ruled with coſts. Gail. 132. A 
ranta, 265. 308. , | 


How it is to be Bills muſt be true in ſubſtance, 832 yet fufſch 
drawn, and the ently alledged, with all neceſſary circumſtances, 28 tick 
an Oar" e place, manner, and other incidents. They muſt be for mat 
therein, ters properly cognizable in the court where they are fikh 
” they muſt have conyenient form, and muſt neither be ſem 
datous, prolix, or impertinent; and muſt be ſigned by com 

ſel and attorney. | 


Tae bill was originally filed, before the iſſuing of the ſi 
pena, and was a petition for ie. =, | | 


And no ſub But there being a deviation from the practice that proie 
in" _ = burthenſome to the fabject, it was enaRe by 6: Arie, ch. id ten 
fled, an, That no ſubpena, or other proceſs for appearance, 1 
"Ya * * 1 


% 


N F * 


. - out of amy count of equity unzil ufer the 6 bill is filed“ 208 
Kar except in caſes uf bills for injunctiont, 298 
quiet poſſeſſions, to ſtay waſtes, or ſuits at la commenced, 8 | 
d a certificate' thereof brought to the proper officer, Who Sf vol 
nally makes out ful pœnas, or other proceſs in the ſeveral 45 _ 
urts of equity, under the hand of the officer, who uſually. 3 


* 


4 $ bills in equity, for which certificate he ſhall have no fee; NE RN 
i th 12470 8 8 ˖ yo, "IRE. 0 ö * 4 «4 5 
The bill is to be ingroſſed on parchment, and is to de figned How tg be pro" | 
* counſel and attorney, and is to he filed in the chief we. Fared for filing, 
"Rats ibrancer's office, for which the FR is to pay the fee . 
terms one ſhilling and ſix-pence and the plaintiff may then iffue- | ] 
of ſubpana againſt the defendant to corapel him to appear. WR | 4 


I} th | | ole tp * | 
anc "a bill is filed for an injunction, to ſtop proceedings Bill for injun@d- 
ice d a decree, an affidavit is to be made by the dee arte on, to ſtop pro- 


dr of the bill, that the ſeveral facts charged in the bill are — ay 
2 70 7 | facts to be veri- 


* 
N 


re th IF the bill is to quiet the poſſeſſion of lands, or to ſtay wafte, 8 2 . 
\rmel to ſtay proceedings at law, an injunctlon is to be prayed what les. . 
(pat in. 8 g 3 


So it 7 5 0 

tO one N waa is out of melt en Lin = . 

e court, a t it ſo appears upon the face of the „ or kingdom filing a 

. affidavit, the court, upon e- the defendant's "tor- bill in thivcourt; 

&s 4 oy OO. 
9 


y thereon, will order the plaintiff to giye reaſynable ſecurity. 0 
pay the coſts, in caſe the bill ſhould be diſmiſſed ; and thy 9400 
tion may be made before the defendant hath anſwered And 5, i fore cafes 
it has been ordered in ſome caſes, where the plaint wherethe plain- 
n in priſon, (and eſpecially if not at the ſuit of the de- tiff has been in 
adant) and inſolvent, but in this latter caſe, it is according priſon. 

the circumſtances. _ 1 | 1 1 


= 


, . * N 9 * 
p . : . F 


Bills to which anſwers Ire to be * t in, pray che follow in |; Kills, what writs - 
Fits, Vis, The writ of y "+ agg tecum z the. writ to pray. 15 
unclion to ſtop proceedings at law; and the wit of ne exeat 


The bill againſt force, fraud, and waſte, Kc. and all poſ-. Ibidem. Ri 
ory bills, pray injunctions to be reſtored or quieted ; as 
ſo injunctions, in nature of writs of efirepment, to prohibit 


aſte, &c. 


— 


By the Bth general rule, upon filing any bill againft his « RULES: © 

ajeſty's — general, a e e int any informa- 22 
dn, ſcire facias, or other matters, his majeſty's attorney ge- £ 
ral ſhall not be ſerved with a /ubpena to anſwer, but Galli be and i proceed 
tended with an attefted copy of the bill, and an order defir- ings thereon,” 
g his majeſty's attorney general to * anſwer in four days after * 2160. 
- AD, which order the —_ remembrancer is io ener 

r | \ 7 ; | | 


88 80 


s p 

* 8 N 

* * 

„ 2 * * 4, 

C1 5 * * 
. $ % 
* 
— 
| 
4 


of courſe; and if his mgjeſty's attorney general ſhall fil 
anſwer within that 4 upon affidavit made of fuch ſervia 
and motion thereon, an order ſhall be granted 2 
nd his 1 


ings until anſwer, or further order of the court, a 
ſwer is to be put in without atm. RATION 


! 8 1 q 
: 24 . 
2 


N > LLC , ; S 
ill filed, is a [is pendens apainft 4 
pena ſerved, perſons ; but the ſervice of a ſubpæna, without a dill bein 
2 > bak eo actually filed, makes no lis pendens : But the bill being filed th 
againſt — per- lis — comes from the ſervice of the ſubpœna, though it h 
ſons. not returnable until the next term, and though the party lia 
Agreed, it is ever ſo remote; for otherwiſe a man, upon the ſervice of th 
not, if there 1s ſußperna, might alien his lands, and prevent the juſtice; of i 
22 N court; but that being by the counſel obſerved to be a hat 
bill filed. fiction in equity to bind purchaſers, it was propoſed that ſom 
2 courſe might be taken, by having ſome publick record or h 
5 | lender kept, whereunto purchaſers might have reſort, and 
what lands are in demand in this court, as they may at hy, 
iin caſe of fines. Cur. adwiſare wult. 1 Vern. 318. Auma 
But where a lis But where a man is to be affected by a lis pendens, there ougy 


Whether a ſub- A ſubpena ſerved and a b 


en mas to af ** be a cloſe and continued prolecurion. 


bde a continued proſecution, 


211 In the caſe of Preſton againſt Tubbin, 1 Vern. 286. it va 
idem. ſaid, that if a man has exhibited his bill to have articles ps 
r formed, there he may, by an original bill, affect a third e 

8 ſon with notice of the firſt ſuir, that ſhall come in and 

chaſe the eſtate pending that ſuit ; for, otherwiſe, though 1 
man has proceeded never ſo cautiouſly, and immediately a 

| hibired a bill to have articles performed, yet a ftranger my 

come in, in the mean time, and prevent him of the 1.x 


* «thy 


Ibidem, Hut that was denied by the court, who ſaid that with ach 
$35 notice, you may affect any one by an original bill; but az 
notice purely by a hs pendens, you ſhall not affect any on 
who is no party to the ſuit by an original bill; unleſs the ſu 
mer cauſe fins proceeded to a decree, and that there is not ii 
danger in the caſe, as the counſel for the other fide apprehend 
for if the firſt ſuit be en in with effect, all perſons tha 
come in pendente lite, though they be no parties to &e ſuit, thel 
_— ſhall be bound, and avoided by the decree in th 
cauſe. | ; N 


. In the caſe of Sorrel againſt Carpenter, 2 Williams, 482, it us 
_ pendente lite, declared by lord chancellor King, that a purchaſe pendent l 
Gough _—_— though without actual notice, and for a va uable confiderati 
and for a valuable conſideration, ſhall be ſet alide; but if there be any fraud, it wil 
Kkighly diſcountenanced. | "I, Me 4 


yet hall be ſet aſide; and that though in this caſe the rule * 212 


equity be hard, yet is in imitation of the common law, 

here in a real action, if the defendant aliens, pending the 

tit, the judgment will over-teach the alienation; but as it is 

ard enough, in ſome caſes, to make people take notice of = 

ecree, it is ſtill harder ro oblige them to take notice of the 

iendency of a ſuit, it being a difficule. matter to ſearch for L 
ills in equity, or to be able to get notice of them; and that But the plaintiff 
erefore, in caſe of a real purchaſe, pendente lite, the *plaintiff ſhall be held to 
all be held to ſtrict proof; and if any flaw at the hearing, ſtrict proof, and 
on the plaintiff's fide the court will not let him amend ; ring flaw be at 
t if the purchaſe, pendente lite, be fraudulent, and to elude —_—_ 
xe juſtice of the court, it ought to be diſcountenanced. | 


825 s 


— 
* 


8 — — — — IN" 


By whom. Bill may be brought in this Court. 


HE court of Exchequer, though an ancieiit court of ulty, Exchequer, it's 

yet was originally but a private court, and inſtituted only firſt inſtitution. 

r conveying the king's treaſure and revenues into his coffers, 

dd do perſon, by act of parliament, allowed to ſue therein, | . 

ho was not a miniſter, or ſervant to a miniſter of ® the court: * 214 

it in proceſs of time, this was over-looked ; and now; who- | 

er will, may commence ſuits in this court either in law of 

quity : But in order to give juriſdiction to the court, the plain- It's juriſdiction 

EF, in every bill filed in this court, ſhall ſurmiſe, that he is enlarged, and 

btor to the king, and that for the wrong the defendant doth 1 the — 

m, he is leſs able to ſatisfy the debt which he owes to his himſelf ce * 

jeſt at the receipt of this court; or for want thereof, the juriſdiftios of 
endant may demur to the bill, and the demurrer ſhall be the court. 


lowed. 


If the king ſues for equity in this court; the bill is filed in Bill for theking 


e name of his attorney general. | to be in the at- 


2 
AIP - „ The kin 
"La king may ſue in Chantery for equity. t Rolls Abr. 3 


The chancellor himſelf may ſue or be ſued in equity, but The chancellor 


cannotmake a decree in his own cauſe. idem. | — 3 
1 If 


The king uſt + If ar allen pulchaſevatnls, in Aw that; admit 
Oy ruſt ut the 1 ab ng Fun POT ſue in "ql 
tate executed 

Bill may, be A bi ma * wlll in 8 in a 
. and 2 be injunthon obtained to Ray waſte. 2 Ji 


in ventre ſa mere 711. 
= * 


A bil e Any one may bring a bill as pocket day th am infant vid 
1 an in- out ba conſent, becauſe it is at his peril that brings it to be as 
fant, but not of fwerable to the event; but none can bring a bill in the nam 
a feme covert of 2 = covert, as her prochein amy; without her conſent; 
without her and if ſuch bill be brought, upon her affidavit of the matt 
e. it will be diſmiſſe& Agreed by the court, Mich, 1713. bs 

. tween Andrews and Cradock, See Bacon's Equity, Ca, 72. 


# 


W he are to be Parties 10 it. 


— 


5 be 
2 Syſt — T HERE is not any thing, i in which courts of equity ar 


this day more careful and exact, than in ſeeing that i 

— paris proper and neceſſary parties are broughr before the an court i 
fore the court, the Palme bill before they determine the ſuit ; and this iu 
or the court will do, in order to prevent multiplicity or circuity of ſuits; tho 
make no decree. fore, counſel are to be moſt eſpecially careful, that they mi 
759 all perſons whatſoever parties to the bill, who are in any ie 
concerned, in intereſt, or their repreſentatives ; for if, up 


the hearing ic ſhall appear, chat any ſuch party is omirred 
court will make no decree. 


„ 21 © * © And where a neceſſary party is wanting, the c 
The . may, for this cauſe, demur at 42 hearing; and the — 
1 demur — ſhall be allowed, and the court will either diſmiſs the bill, 
the bearing for ill order the cauſe to ſtand over, with liberty for the plain 


dien. to amend his bill, and the plaintiff is to pay, to the deter 
the coſt of the day. 


— 3 
* 


it appears to che eur chat a very neceſſary party is want- 
= and that without him no regular decree can be z as 
here a man ſeeks for an account of profits, or ſale of a real 
ate, and it appears, upon the pleadings, that the defendant it ſbal 
only a tenant for life, and oonſequently, the tenant in tail, journed ove 
not be bound by the decree. And where one legatee brings 
bill againſt an executor, and there are many other legatees, | 
zone of which will be bound either by the decree, or by the 
count to be taken of the teſtator's aſſets, and each of theſe 
gatees, may draw the account in queſtion over again at heir 
ifure; or where ſeveral perſons are intitled as next of kin, 
ader the ſtatute of diſtributions, and only one of them is 
rought on to a hearing ; or where a man is intitled to the 
rplus of an eſtate under a will after payment of debts, and 
not brought on; or where the real eſtate is to be fold under 75 
will, and the heir at law is not brought on; in theſe, and 1 1 58 
Il other caſes, * where the decree cannot be made uniform, * 216. 
plaintiff ſhall not proceed; for, as on the one band, the r 
durt will do the plaintiff right; fo, on the other hand, the 
ill take care that the defendant is not doubly yexed ; be ſhall 
ot be left under precarious circumſtances, becauſe of the 
laintiff, who might have made all proper parties at firſt, and 
hoſe fault it was that it was not ſo done: And therefore, in 
| theſe caſes, it is conceived, that the ancient rule of diſmiſ- 
gihe bill with coſts, for Want of abſolute and neceſſary par- | 
s, is the ſureſt way to go by. 2 


1 


th 


A8 


Bur to this it will be objected, that the late practice hath Ibidem. 
en to let the cauſe ſtand adjourned over, on payment of the 52 

oſts of the day, and to direct the plaintiff to amend his bill, 

ad make proper parties; and in many caſes, this is a very | 

aſt rule and determination, as where the party wanting to 

brought in, is purely a party pro forma, as in the caſe of a 

uſtee, or an executor, againſt whom there needs no further | 

xamination of witneſſes. And it is ſaid,” that to ſupply the 

ant of parties, in caſe of an adminiftration de bonis non, courts 

| equity have directed, that, upan the plaintiff's producing 

ch adminiſtration, or any other adminiſtration, or probate * 217 1 
a will * before the officer, the account ſhall go on. 'I 


But where the party, which is wanting, is a ſubſtantial and Idider. 
cellary party, and where he may controyert the plaintiff's 
ry right to the demand in queſtion; and where he may deny 
by his anſwer, and put the plaintiff, and thoſe other defen- 
ants, who have anſwered, to undergo a freſh examination of 
rneſſes, (for no body will ſay that the examination, taken : 
fore the coming in of this new defendant's anſwer, ſhall ei- \ : 
er bind or affect his particular caſe) and where the plaintiff 
uſt reply to this new defendant's anſwer, and where both - 
arties muſt examine all over again, dc novo, and where the 
auſe muſt-alſo be ſe: down, de nowo, as againft this new de- 
| ; fendanr, 


\ 


| fendant, it is not conceived of what eſſect it can be to/t 
laintiff to have his caliſe ſtand över, or whete he is to fy 


428. | | 
rw For the further proceedings, in order to bring the cauſea 
again, where ir is ordered to ſtand over for wanx of parig 
/ ĩ ²˙ o NS * 
b 


* 

218 

# o abs ow 
+. 


* They only are The plaintiff made ſeveral parties to his bill, but omind 
f | Partien to a bill praying proceſs againſt Tome of this moft material: The & 
_ Oo fender pleaded to the bill, the want of parties; Lord Cha 
zd „ cellor ſaid, the plaintiff may complain and tell ſtories 
Vu hom he pleaſes, but they only are defendants againſt 'whe 

| proceſs. is prayed, and no proceſs being prayed againſt ſons 
of the parties, they till are not defendauts, conſequently, & 
plea is good. 1 Williams, 593. 7 i i 4 FUE nM 
If a party be If one of the defendants is praſecuted to a ſequeſtration, | 
proſecuted to a cauſe can be carried on without him: Mich. 1699, betue 


ueſtration, : Fou. Ca. 73. 
FP 
be carried on without him. | F 
| All perſons hav- If two or more have a joint intereſt regularly, they mu 
ing joint 3 be all parties to the bill; fo if two or more are liable to 3 
reſts, and all ex- mand. you cannot proceed againſt one alone. 2 Vern. 1 


Ecutory, &c. are i . . al 
| to be parties. So all executors, truſtees, or their — are lol 
8 | made parties: But this rule may be diſpenſed with, if any a 


them are not amendable, or if they have ſtood out proceli 
a ſequeſtration. Bac. Equ. 2 OO 


* 219 But in caſe of a charity, it is not neceſſary that all & 

A charity ſhall ter-tenants ſhould be made parties; for every part of the iz 
not be put to is liable, and the charity ſhall not be put to that difficuly 
+ that diſhculty. But the ter-tenants may, if they ſeek a contribution, und 
Me” take to make them parties to the information, or help thel 
ſelves, by ſuch courſe, as they ſhall think fit. 1 Saf. 1 

Attorney- general againſt Shelly, 1 Wiltiams, 599. 2 


Executors te be If a perſonclaims any thing due from the teſtator, thee 

_ "parties in all cutor muſt be made a party. Nel. Ch. Rep. 334; and wit 
Lee. there are ſeveral executors, they muſt all ſue, and be wy 

— 30. Rep. 93. „ 8 — . 6 | 


3 Wb: * 9 3 f 
If a legaree of a term ſues for it, he muſt make the executor Ibidem, 
pa Aeg, he alledges he has his al, beryeen More 
ud Blagrave. - 1 Ch. Ca. 27 77. $8 


. 


1 if 2 T9 * 1 Qually releaſe, yet. he muſt be Ibidem. 
weld ac to the ſuit. » Hilary 1681, between Smithby and 
ien. 1 Fern. 31. OG Wat FER 


WT; 60a po #4 — 


But if the plaintiff ſues one executor; and alledges, in his Unleſs the bill 
Il, that he does not know who the other executor is, and jus diſco» 
ays a diſcovery, this will be * no cauſe of demurrer. Ruled ud A 
ch, 1682, between Beyer and Covert, 1 Vern. 9995. 8355 


If a bill be to be relieved, touching a leaſe for years, or Bill againſt ere | / 
her perſonal duty againſt executors, though the executors be cutors in truſt, | | 
nt executors in truſt, yet it is not neceſſary to make the collage? wht, 
Puique truft, or reſiduary legatees, parties. 1 Fern. 261. pul a 4 
The plaintiff, being reſiduary legatee, brought his bill Bill may 
rainſt the defendant, who was one of the executors (without brought 

s co-executor who was beyond ſea) to have an account of — r 
s own receipts, and payments; the defendant inſiſted that very of hüs on 
$ co-executor ought to be made a party; but lord chancellor receipts and 
dered the cauſe to go on, and fad, that if any thing ap- payments, 
ared difficult on the account, the court would take care of 10 
; and as a bill may be brought 2 one factor, without 

3 co · factor, being beyond ſea, that the ſame reaſon hell 
re. Mich. 1698, between Cow/lad and Cely. Bac. Eg. Ca. 3. 


_—_— 


If any one ſue in equity an executor of an obligor, to diſ- Obligors, ow. 
ver aſſets, all the obligors muſt be made parties, that the to be ſued in 
arge may lie equal, 2 Vent. 348. The reporter adds a i,. 


0 at 
N. 1 


2 re, whether the principal may not be ſued without “ thoſe 221 
* tho are bound as ſureties. Vide Nel. CA. Rep. 105, where it 
_ held not to be neceſſary to ſue all the obligors, and that any 


ne whois compelled to pay the money, may compel others 
a contribute. r 
all & g 


the ia 
fficun 


und 


But it is clear, that if a judgment be had at law againſt ane widem. 
biigor, you may ſue the executor of him alone, to diſcover 
„s, &c. becauſe the bond is drowned in the judgment. 

N Vent. 348. 2 Ch. Ca. 29. S. P. 1 


, 


j 


But in the caſe of Collins and Griffith, 2 Williams, 313, it was Executorsof one 
* etermined, that if two obligors are bound in a bond, jointly — may be 
Fat nd 1 and one dies, the executor of the deceaſed 2 . — — 
be fu ny be ſued in equity for the debt, without making the ſar- ly and ſeverally. 
* wing obligor a party; for otherwiſe, there would be no dif- 
rence in equity between a joirt- bond, and one joint and 1 
| 0 veral; 


| a and what was intended to Ak the ſecuri oo 


| to hurt it extremely ; but he may corn (FR 
| 2 contre down. payment of the Bebe. 


It is ſaid chat the heir m be fued alone for the paymen 

of a bd, debt, if Ys Hepin nrative is 8 "of. he kingdon, 

"be ant the heir onphr not to demur; becauſe the Teprefentaiy 

5 of the * perſonal eſtate is not a party, for it is not a thing 
Aer abſolute neceſſity; but there are everal excuſes, which i 
r court are to judge of at the hearing, as that he is dey ond i 
admin t to be found, or the like: 1 / ifm, 684 855 Mojy 


= Rep. 85. Deranda again Whitinghum, Mich: 1728. 


widem. . Andi in the ſame caſe, although it was Me a to be ie 
ſſtanding rule of the court, that the perfonal effate is to de 
1 rk to pay ' debts; and erbe, the repreſentative 

perſonal eflate, is to be a party, becauſe he might ſheyk 

had ſatisfied the debt; yet rhis rule was diſpenſed with, ai 

a a demurrer put in by the heir of the obligor, ' becauſe his a 

miniſtrator was not a party, was over-ruled : Bur in this ak, 

the defendant, who bad the right, oppoſed the plaintiff 

taking out adminifiration, and would not diſcover where th 

inteſtate died, or r afvhinifier ro Tring. Th Vee: 95 2 2 Vas 


rr Boy 


The heir of ihe One ſeized 4 W fee, binde himſelf _ his ini 
deviſor to be: a band, and deviſes his lands to J. S. in fee, and dies. lat 
— — . — bill brought upon the gd and ah of William and Mary, d 
2 on 14, Eng. to affect the real aſſeis in the & hands bf the devis 
| the flat. 3 and 4 and to ſubject him to the payment of the debts ; Lord Chas 
cellor ſaid, the deviſor's heir muſt be made a party; for it i 
the aQt of parliament makes this aſſets in the deviſee's hank 
IS and that uiring the heir to be made a defendanr, the remeh 
ee therein K cribed muſt be followed, and this bill in equity 
"i as Li abtion at law; otherwiſe, if there were no heir: A 
** 223 per aþs it might be otherwiſe too, 1 the bill had chargd 
ar the plaintiff had made inquiry, end Fould and or r dial 

no heir. 1 Peer W illiams, ' 100. 


\ 4 - 


Grantee of rent- _ 1 a man grants a rent · "UE and afterwards ſells the land 
charge muſt us parcels, and the grantee ſues for the ent, he muft raked 
e 9 


— ab * Purchaſers parties! . £90, 3. 33- 


| __ for The bill being to have an account of a Ft the desde 
res cannot be pleaded, that he was intruſted for three children, wis, for ilt 
— plaintiff and his two brothers, and that the other two not bein 

withove making Made partles to the ſuit, he was not bound to | anſyxer oY 


\- 450-714 not 1 * 1 


* 4 Ann, ch. 15. Iriſh, 


- L ; 
3 J o * * 4 
* * 1 1 4 9 * v 
* ; es; 4 — 0 


L , , — 
- 
f Bulls. ? a N 0 
1 * 4 S < 


herwiſe, he jpight be thrice Nedzo an apomin for the ſame 
atter, and the was allowed ; Mich. 1682, between Hana + 


nd Stevens, I Fern. 110. 


= 


* 


* But if A. deviſes ſeveral legacies to B. C. and D. and that 224 b 
f his eſtate fell ſhort, each to abate, in proportion; in this But one legatee: 
ale, one alone may ſue for his legacy, and it 18 not neceſſary may ſue without WM 

hat the other legatees ſhould be made parties. Mich. 34. Car. the others.” , 


N between Hayceck.and Haycach, 2 Ch. Ca. 124, though one 
ſe, egatee may ſue ; yet if the reſidue of the perſonal eſtate be 


geviſed to three, 2, whether one of them alone, may ſue a 
or his part; and ie Nel. Ci. Rep. 243, where it is held that 
e cannot. | | 


15 If « bill be exhibired againſt the therif and plainriff at law, Plaintif at law 
ih o be relieved againſt a bail-bond aſſigned by fraud, by the to be — 
pf eriff; let the proof of the fraud be never ſo ſtrong, yet if ig ; 


he plaintiff at law is not ſerved with an order to anſwer, ſo againſt a bail- 


2s to be made a Parry: the plaintiff can have no relief: Ordered bond, affigned 
4 yy the maſter of the rolls. Afich, 1682, between Jerae/ and by the ſherüf, 
11 Varbourne. 1 Fern. 87. , d . by fraud. * : 


Upon a bill for the fpecifick performance of a coyenant, un- All perſons | 
8 2 and ſeal with A. for the benefit of B. A. muſt be named ia a o- 


ade a mo to the ſuit ; bat if it had been only a promiſe, nant, muſt be 


either 4. or B. might have brought the action, according to it , : 
1a 1 he caſe in Telverton s Reports, Hil. 1638, between Cook and mi 88 ll pe A 
y, wk. 2 Vern. 36. 2 | _ 225 
vin | '> | 


In a bill to be relieved againſt an award, made by ſame of Perſovs againſt . 


Chur 

1 the members of the Eaft-India company, touching the guantum whom nodecree 
and of freight, due to the plaintiff from the company, the arbi- nun be ob 1 
weh trators and ſome of the particular members being made defen- male — ; 
ity 8 dants, they demurred te the whole bill; becauſe the plaintiff | ; 

: could have no decree againft them, and their anſwers would / _ 

argel de no evidence againſt the company, and the plaintiff might 

(cont examine them as witneſſes; and the demurrer was allowed, 


without putting them to anſwer, as to matters of fraud and 
contrivance. Trinity 1700, between doctor Stewart and the 
Eaft-India company. 2 Vern. 380. 
| th. ' eps * 


— %; 
. g 


8 


having outlawed B. brings a bill againſt B. and C. Where a 
truſtee for B. with reſpect to an annuity, to ſubject this annuity. outlawed is 


** to the plaintiff's debt; and it was objected at the hearing, that 4 — _ 
my this bill did not lie, all the defendant s eftate being ſorſeited to 5 title Yo 
bein the crown. The court declared; that foraſmuch as by the make the attor- 
11 outlawry, all the defendant's intereſt, as well equitable, as ney general a 
ache blegal. was forfeited to the crown; and though the plaintiff was Party to the bill. 


ntitled to a t thereof from the crown, which upon“ ap- 226 
plication to the court of Exchequer, he would of courſe have; * © 
yet ſince the truſt continued in the crown, until taken our, 


they directed the plaintiff to get ſuch grant, and make de 
3 party, and then to come again. I Milla 
446. The defendant might have demurred to the bill, in u. 
gard the plaintiff ſnewed no title to the annuity. See 2 Wi. 
| Hams, 269. ee | RT ae of 


If a derivative A. made a mortgage for Fool. to B. for ating 350l. aol 

. © wortgagee files intereſt, B. aſſigns the term to C. redeemable by himſelf, o 

a bill againſt — ayment of zool. C. brings a bill againſt 4. to redeem, or h 
on Forecloſed ; B. the ori e or in caſe of his death 
or his repre- his repreſentative ought to be made a party. 2 Williams, 643. 
C c LES 


% 


2 Wo | | 

A a eos It has been held, that in all caſes, where a bill brought by 
by a mortgagee à mortgagee, againſt the heir of a mortgagor, to forecloly 
aganſt the heir the executor of the mortgagor ought to be a party; becauk 
of a mortgagor otherwiſe, it did nor appear but that he might have paid the 

to forecloſe, the 22 4 7 
' executor of the debt: Beſides, the perſonal eftate is to contribute to, and eat 
moetgagor need the real eftate in favour of the heir. But it was determined 
not generally be in the cafe of Dun/combe againſt Henſley, Eafter, term, 1720, by 
made a party. the maſter of the rolls, that there is no neceſſity for“ making 
1 227 the executor of the mortgagor, a party; becauſe the bill bein 
only to forecloſe the equiry, the blind need only make hin 
a party, who has the A big. the heir, and that the courk 
is ſo: Neither is the plaintiff the, mortgagee, any ways bound 
| to intermeddle with the perſonal eſtate, or to run into any as 
Met, count thereof ; and if the heir would have the benefit of any 
| payment, made by the mortgagor, or his executor, he mul 
prove it. See 3 Williams, 333. The like determination vs 
made in the court of Chancery in this kingdom, in the caſe d 
lord Gowran againſt Stepney Rawſon, Trinity 1738. This p 
ceeding of bringing the perſonal eſtate, in aid of the real eſtas, 
in favour of the heir, might have prevailed in the times d 
the feuda] tenures, that he might be the better enabled to per 
form the ſervices of the fend ; but as theſe renures have bee 
long ſince aboliſhed, it is thought this reaſoning, from thenc: 
 .-. - _ -. thould in this reſpect, have ceaſed of courſe. , | 


But if there has But in the caſe of M'Clenahan againſt Magee, in this cour, 
been a mixed Trinity term, 1747 ; the plaintiff, as heir at law to the mort 
pellefiion 'be- gagor, brought a bill to redeem: lt appeared on the hearing 
tween the mort- Yor hos ee 260: 8 gleſſion o 
gagorand mort- that the mortgagee had been ſeveral years in the poſſeſſion 
gagec, and the the mortgaged * premiſſes, and in the perception of the real 
mortgagor and and profits, and it alſo appeared that the mortgagor at ſeverd 
mortgagee die, times interrupted the mortgagee's poſſeſſion, and received pan 
| by r of the rents, and it was charged by the bill, that the mor: 
_ the mortgagor gagee had in the life-time of the mortgagor, received more 
to redeem, the than ſufficient to pay off the mortgage-money ; But the plat 
repreſentativeof tiff had not made the executor or 9 of the mort; 
cach muſt be be- gagor a party; wherefore the caurt ordered the cauſe to ſand 


_— * over, with liberty to the plaintiff to amend his bill. 
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The reaſons given by the court, why the executor or ad- The reaſbes. 
iniſtrator of the mortgagee, was a neceſſary party, were; Pg 
hat if the mortgagee had received more out of the premiſſes 
han ſufficient to diſcharge the mortgage-money, the executor 

r adminiſtrator of the mortgagor, only had a right to call the { 

ortgagee or his repreſentative to an account for ir; and if 

e had not received ſufficient, and the executor or adminiſtra- 

or of the mortgagor was not a party to the account, yet he bo 
pay at any time file his bill, and charge that the mortgagee = 12 
as ſatisfied by the perception of the rents and profits ; ſo that 

he mortgagee or his repreſentative, rnight be harraſſed b 

arious ſuits; and the repreſentative of the mortgagee mu 

Iſo be a party; for if the mortgagee had received more than 


4 


h ufficient to pay * off the mortgage- money, his repreſentative + * 22 

1 uſt anſwer it out of his aſſets. — 1-154 1 | 2555 
auk | | = + 
I the A truſtee may in ſome caſes ſue in his own name, but or- Where a, truf- 


eat Jinarily the ceſtuigue truſt, muſt be made a party. 1 Har. Ch. *©* ſues in his. 


7 E . on name, 
* uf, 3d Edit. 255. Al a the ceſtyi 

king | 125 truſt, to be a party. 
11. The defendant may demur for want of parties to the plain - Demurring 
dard iff's bill, and this as well at the hearing, as before anſwer; be for 11 ? 
* or the court caanot make a proper decree, where all. perſons PL» Ce 
5 rho are to be bound by it, are not before the court. See Title dhe hearing. - 
any earing and Title Demurrer. | „ | 


dants are in fo- 
reign parts, atid 
cannot be ſery- 
G 


*It is a rule in equity, where two or more are liable to a * 230 
demand, you ſhall not proceed againſt one alone, but ſhall where two or 
bring all the perſans liable before the court. 2 Vern. 195. more are liable: 

' R N ; ; | 


to a demand, 


one alone ſhall not be proceeded againſt. 


> 


« * 


- - the bill till the wages 3 as if A. ſues B. in a covenant at law, for dama 


: Geifek 2 ſpecifick performance of a covenant; becauſe a man is in cor 


upon a deed at 


# . 
*& 


Matters proper by a Bill in Equity. 
TI : | * : 


Afidavit where 8 E muſt be 142 in the bill, that the plaintiff of h 
own ſhe wing, hath not a remedy at law, for that will 
a good cauſe of demurrer, for this-reaſon : In ſome caſes, they 
* 1 muſt be an affidavit th the bill, Where relief is demand 
guod wide antea, under Title Demurrer. But fraud is proper 
cognizable in a court af equity, becauſe jr lies in 5 dark, 
and is diſcoverable by the oath of the defendant himſelf, ax 
therefore, though an action of the caſe lay upon the fraud 
yet it is proper for a bill in equity. 614 hy 


Where the mat And here it is a general rule, that where the matter «f1 
ter of 3 dill is bill is merely in damages, there the remedy is at law; becauk 
— 4 3 the damages cannot be aſcertained by the cofiſcience of th 
medy Þ ee chancellor, and therefare muſt be ſettled by a jury at lan; 
but if fraud is Wherefore, the Chancery never tries the quantum of the damags 
mixed with in a quantum damnificatus, where there is a demurrer to th 


them, the chan- bill, unleſs there be a matter of fraud mixed with the & 
cellor will retain 


» 


and B. files a bill for an injunction, n this equitable ja 

.. pefiion, that the covenant was obtai ed by fraud, if 4. fil 
jury, on a lad- his croſs bill. for relief upon the covenant, the court will u 
ing order. _ tain it; becauſe the validity of the covenant is diſputed in tha 
231 court, and on a head properly cognizable there; and ther 
zh fore, if the validity of the deed be eſtabliſhed, the court wil 
direct an iſſue for the quantum of the damages. | 


A bil in equity, But a man comes properly before a court of equity for i 


tion of pond” cience obliged to perform his own cantract in ſpecie Aol 
nant. therefore, the e as law, which only gives damages for the 
RY 2 breach, or non-perſormance is inadequate, and conſequenll 
G the plaintiff is proper in equity for that ſpecifick performant 
which he cannot obtain at lau, and therefore the court retails 


ſuch bills. 


Where there is But here a diſtinction is to be obſerved, that where the com 
the ſame relief mon law would give the ſame relief, as a court of equit 
Jaw, as in equi- there. if the deſendant deny the deed, and demur to the i 
ty, the defendant muſt deny the deed, and demur to the relief, if he would have the cat 
tried at law; for if ke anfwers and does not dem ur, he allows the juriſdiction of the cout 
and they muſt then decree ſecundum œquum & bonum. i 10 


1 
* 


f, the demurret will be allowed. As if the? covenant: were 2 %% 
pay a ſum certain, and the deed. be denied, the deſen- 2 
nt hath a right to try it by à jury; and there being the 

me relief at law in this caſe, as in equity, to avoid 
cuity, the cauſe ought to be diſmiſſed, and left at law 3 and 


e rather becauſe equity doth not relieve where the 8 e 
ith the ſame relief at law : But if the defendant doth net 
mur to relief, but anſwers, and the deed denied by the an- . 


er is proved in the cauſe by two witneſſes, the court will 
or the plaintiff on the hearing; but if it be proved 
y by one witneſs, there the court grants a leading order to 


| it at law, and then the ry come back, on the equity re- 
1 rved ; becauſe the defendant admitted the juriſdiction, by ' 
{ ſwering and putting it in iſſue, and not ng here- OT, 


to. 


But where the covenant is not for payment of money, but Where therelief 
the doing of a thing in ſpecie ; as conveying lands, exe- ſought is tors 
ting deeds, c. there, though the defendanc denies 'the duty, and nota 


f 1 9 ne debt, or for the 
ed, yet he cannot demur to the relief; becauſe the plain- doing 3 
= f ſeeks a different relief (and is intitled to it if the deed be ff - - #4 N 


vod) from what the law can give him; and therefore the fendaut cantgot 
aintiff's ſuit is well inſtituted in the court, ſince he muſt demur, 


* me back for that relief to equity, after the deed is eftabliſhed e 4. 

* law. . > 5 I'M 

a ' F ; 
“second, where conveyances are defective, if they beupon = 233 
file luable confideration, the court of equity will —_ the In what cales _ 
| rv ndor or mortgagor to make good the detect; becauſe it is the vender or. 
1 tha cording to conſcience, that he ſhould make good his own mortgagor f 
hers zreement or contract; and this, as well where there are co- Walke good ade- 


nants, as where there are not: But where there is a de- — 3 
ve conveyance, without an equitable conſideration, a 
durt do not in the general, oblige the vendor or mortgagor 
make good the conveyance, although there be a covenant 
jr farther aſſurance. E. 


The court of Chamer will not retain a ſuit by Engli/h bill, Bill not admit- 


gently der ten pound value, except in caſes of charity, nor under ted for 
mand 


* of forty ſhillings per annum in lands. Bac. Equity 1 er 


d | 405. a year in 
land- 


If a bill is brought for « fred nader in pounds, the de- Bill for a ſara 


e com ndant may either demur to the bill, or move to have it under 10l. ar 
equity iſmiſſed, as below the dignity of the court. See Moſeley's 1 
the te. . 356. 8 r 0 3 4 


Bur C 


Bills. 


\ Unleſs there be But it is faid, that where there is a fraud, or it ig 8 tüm 
rand, or the plicated matter, the bill will be retained, though the ſum 
1 never ſo ſmall. See Bunbury s Rep. 17. 

Wn An action was brought at law, for five pou $, whi 
The 234 by letting judgment go by default, was uv tg My, 
not take notice Pounds, and the defendant filed a bill and moved for an h 
of a ſum origi- junction, which was denied by the maſter of the rolls, wh 
nally below the declared, he had lately diſmiſſed a bill on the ſame acc 
2 * becauſe the ſum was originally below the dignity of the con 

| by the negles though by the neglect or miſmanagement of the party, it ha 
| "ap ana 3 to a ſum, the court would take cognizance of 
ment of the Bunbury 's Rep. 47. 1 IS 
Party, it has 0 | 
amounted to a larger, 


* 


A bill lies to ſet A Bill in equity lies to ſet aſide letters patents obtained 
. fraud. Attorney general ver. Vernon. 1 Vern. 277. g 
ed by fraue. e | 
By a ſolicitorfor A ſolicitor may have a bill for fees only, if for buſineſa du 
2888 in this court; and ſo he may when the buſineſs is done 
another court, if it relates to another demand the plaintiff mals 
in this court. 1 Fern. 203. | 


Suit not proper A ſuit for ſmall tithes not proper for Chancery, neither ke 
for ſmall tithes. jt been uſed ; per Sir * Churchill as Amicus Curie, 10 
5 Ca. 257. See a late act for recovering them by civil bill. 


Bill by an exe- The plaintiff. being executor, and his teſtator greatly is 
cutor againſt ſe debted, and being deſirous to be rid of the aſſets, as * 
veral creditors they would go, and that his 2 * might not be aſter 
1 wards queſtioned, brought a bill againſt all the creditors, s 
theſeveral debts the intent, they might, if they would conteſt each othen 
for payment, as debts, and diſpute who ought to be preferred in payment 
far as the aſſets the defendant being a creditor, demurred, for that the bl 
would reach. contained multiplicity of matter, wherein he was not o 
*'235 cerned; but the court over- ruled the demurrer, and held it 

proper bill, and a ſafe way for an executor to take. ia 

1688, between Buckle arid Atleo. 2 Vern. 37. 5 


+ 


Bill lies not to If A. obtains a decree before the ordinary, for a pew int 

. execute the de- church, and he brings a bill for the decree of this court, 8 

Tee of another quiet him in the poſſeſſion, the bill will be diſmiſſed wit 

out. IF" = , 

| | coſts ; for this court executes not it's own decrees by bik 
without examining the juſtice of them, and we cannot examilt 

whether the biſhop hath done right; nor will ſuch a dectt 
bind the ſucceſſors. 2 Fern. 226. | 


5 4 Pat 


* Ty 
i 1 


. 1 
* 
- 
* 
1 # — 


5 


itured for the eaſe of the ſuitorg ſothar-now iſ che bill be de- 


rney,. will refer it to a baron, to inſpect. the; two bills, and 
Fer ſuch reference, and on report of the contents of both 


un vits, and on counſel's motion thereon, and on conſideration 
ur, the matter, the eourt will order the retaining or diſmiſſion 
ba the new ger wines, to the Juſtice, and the nature of rhe 
0 aſe ; and if the new bi 


e firſt bill was in C » he may ſtop the plaintiff in his 
git in Chancery, until he 


rred to the officer. See Moſeley's Rep. 268. 
A cauſe may be diſmiſſed for vexation, by reaſon of a dou- 
e proceeding ; as if the plaintiff firft brings an action at law, 
ad then his bill in this court, for the ſame thing, G. 


1 þ | 5 
And in this caſe, when the deſendant hath anſwered, the 
durt upon motion of his attorney, and upon his ſuggeſting, 
at the two ſuits are for the ſame demand, will make an 


1 i der for the plaintiff to make his election, * if he will pro- 
A p dat law, or in equity, unleſs cauſe be ſnewn to the con- 
fo ary in four days after ſervice of the order, and to ſtop in the 
at bean time, | | : | 
othen 


And this order is to be ſerved on the attorney for the plain- 
f at law, and is in equity; and if the plaintiff neglects or re- 


der, or if, notwithſtanding the order, he proceeds without 
baking his election, then upon motion of the plaintiff's at- 
rney, the bill ſhall be diſmiſſed with cofts ; and if the two 
ts are depending in this court, on proper application by 


ig dunſel, the court will ſet aſide ſuch intermediate proceed- 
hurt, es, be they in the law or the equity fide thereof. 

ed wil | Wh" : 5 

by bil And the plaintiff is to make his election by his attorney in 
wy pen court, and is at the ſame time to move for liberty to pro- 
| CE 


f the ſuit, in that court where he has dropt his proceedings, 
« or 


ormerly, where two hills were ſor one and the ſame mat- To billsin this | 
| the — e plead to the ſecond bill; but this me: court for the 1 
hod being ound both tedious and e nſive, it was altered, —— matter, | 

nd the practice of rele the two. bills tg baron, was ſab. ne deten 2 


may move to 
2% / have them te- 
nding in this court, and the plaintift files another bill for fered, and one 


ſame matter, * the court an motion of the deſendant's at- diſmiſſed, 


in this court be diſmiſſed, the de- But if a bil te 
ndant ſhall have his coſts, and the like remedy for chem as diſmiſſed in 


other caſes of diſmiſſions before hearing. d further, if rang 1+ — 
he cannot diſ- 


pays the defendant the cofts of the mis 
iſmiſſion in this court. But it is ſaid, if a bill be diſmiſſed tion, he muſt 
Chancery, and then filed here, the defendant cannot diſmils plead to it. 
on motion, but muſt plead to it; and then it is to be re- 3 


ſes to make ſuch election in four days after ſervice of the 


ted, either at law or in equity, according as he makes his 
dolce; and he is forthwith to pay to the defendant the coſt 


* 230. 


A 


* 


$ it on ma- 


Suit at law ſor 
the ſame mattet 
for which a bill 
isfiled inzquity, 


And the pro- 
— to com- 
pel e I „ tiff 
to make his e- 
lection and te 

pay the coſts. 


237 


Ibidem. 


bidem. 


or the eburt en mation of 'the- defendant's' attorney, in eit 

| 2832 8 _ Exchiquer, will 24 1 

intiff hall flop his proceedings, they at law or i 

1 e —— until he diſcharges ſuch cofts : And if the plaintiff 

* 238 mit at law * has been i ted in ſome other court, and thy 

coſts as aforeſaid, in ſach caſe, this court will diſmiſs his bi 
with taxed coſts, for which he may iſſue an attachment. 


widem. So at the law fide of this court, where a bill hath been fly 

| in Chancery, and a ſuit'at law is commenced in this court fp 
the ſame matter, and the plaintiff elects to proceed at lu 
but pays not the defendant the cofts in Chancery, this court yi 

a 1 motion, ſtop the proceedings at law, uni 
the coſts in Chancery be paid.: If he elects to proceed in C 
. cery, and pays not the coſts at law, the court on motion of thy 
defendant's attorney, will award an attachment for it, a 

_ uſual. | See Title Cofts. | +4 "1 | 


. | LR 5 | | ; * en 
. Thidem. And note, where the two ſuits at law, and in equity, f 
| the ſame matter, have been inſtituted in this court, theſe ms 


tions to elec, are uſually made onthe equity fide thereof. 


| | : „ We? A 
*F In 3 Williams, it is declared by Sir TJoſep/ Jelyl, mala ol 
n of the rolls, Mich,” 1723, anonymous, that it is provided by uy 


the order for election, that if the plaintiff ſhall - elect; to yr ou 
ceed in Chancery, then the proceedings at law, are by that ord $C 
* 229 tobe ſtayed by injunction. But if the plaintiff ſhall de rp 
to proceed at law, or ſhall make default in electing by the in ad | 
+ prefcribed by the order, his bill is to be diſmiſſed with coſy 
and that if one makes a ſpecial election to proceed at law as Bi 
part, and in P as to part, with regard to what the plan 
tiff in equity elects to proceed at law for, his bill ought tok datt. 
diſmiſſed with coſts. i | . ff b 


22 | Dn . 1 hie 
— after If the plaintiff ſnakes his election, ee at law, ml tw. 
eie er, meets not with ſucceſs at law, he may refort back again i ine 


the court he court of equity ; fora diſmiſſion upon an election to promm 0 
left, if he ſuc- at law, is no more peremptory, than a non-ſuit ar law. * 
ceeds not in the held in the caſe of the counteſs of Plymouth and Bladen, | 


court he elected ern. 32. W. 
to proceed in. Wa | * 
Ibidem. 


So if he makes his election to proceed in ity, and ed 
bill is diſmiſſed, for that he hath not EC he ma 
reſort back again to law, but before he proceeds again at er 
it will be proper to have a rule for that purpoſe ; ſo held l Ven 
the caſe of Verner againſt Averel in this court, Ihlam, 1746. 


Thc 


Theſe double vexations ſMould meet with gr 
om courts of jaſtiee, and cſpeciattytke urornie agents vexations. tobe 
ncerned-fortheplainriff, in ſuch ſuits ; for when a plaintiff} G. 

r they who are concerned for him, find that they have mifs *. 26: 
ken the court in which their remedy lies, they ſhould either 

pove- to diſmiſs their bill, or diſcontinue at law; as they are 

lviſed, paying the defendant his coſts; and not to multiply 
ineceſſary: ſuits and coſts. | 3 


' diff E 
leren wut ear. 


* 


YL + " 
"abs 
+. 


But note, a plaintiff may file a bill in equity for diſcovery Phintif n 
ly, and in aid = ue — at 4 7 in his caſe, he ſhall = a bill for. 
ot be to his election. See Title. Auſuer, Pha; and diſcevery only, 
roceedings on Rules for Diſcovery of Evidence. * 7 R. 


So if a man has made his r law, or in Or may bein 
quity, and the bill is for land, or meſne 2 be may, in Rchmem a 
ct to proceed in an ejectment at law, for the poſſeſſion, and wn . * 

equity upon the L becauſe at law I can ee equity os the 
mages for the meſne profits, from the time only of the account for the 
| oy laid in the declaration. 1 Vern, 105, © . Profits. 


le 
mo 


A bill if it concerns things of diſtia natures; and is Things of dif- 
ought againſt ſeveral perſons; which: will occaſion ſeveral tint natures 
afwers and examiniations;/ is. nought'; beſides ssch party j"inedin onebill 
ould be obliged to take copies of What n way * conee 1 
$ own cauſe, whereby his charge would be enereaſed to no bill is noughe. 
rpoſe. Reſolved upon demurrer. 15 Cha: 2; between. Berk +» 24t 

"e Harris. Har 4. 337. N . 


But where deferidant demurred, becauſe the plaintiff's bill But not where 
as brought againid ſeveral defendams, for feyeral diſtin to bill charged 
jatters, yet the demurrer was over-ruled; beeauſe the plain« ky trier gl 
i by his bill had charged the defendants with combination, fendant had not 
hich the defendant had not denied: by anſwer. Mh. 1686, denied. 
tween Powell and 4rderne, 1 Vern. 416: For the combination 

ing a charge which extends to all the deſendants does, (if 

pt denied) 16 tie and link all other charges contained in the 

il, chat makes it neceſſary to make them all parties. 


Where a man demurs, for that the bill contains ſeveral Defendant by 
atrers not relating one to the other, and in ſome whereof © 2niver is 


ad bi de defendant is not concerned, if by anſwer the defendant _ 
e ma oth more than barely deny combination and conſederacy, he and confederacy 
at laß rage: his demurrer, Trin. 1687, between Hefler and IVeton. | 

| en. 463. | 


Vor, 1. I Vet } 


bet, the court ſecurity to indemnify the defendant, 


_ Bills. 


In ſome caſes, Vet ſometimes for avoiding multiplicity of ſuits, and t9 
it maybeagainſt hring all parties who may be affected, before the court, the 
— ne. * ſuit may be by or againſt diverſe parties, who have ſe- 
mas ts wh 2 — 4 and intereſts, as deviſees, creditors, and the 
intereſts. ike. . ' | #4 | | 

„ N ü 7 8 0 | 

Bill of exchange A bill of exchange was accepted and loſt, plaintiff bronght 

accepted and his bill for the money, and on mo affidavit and giving 
e court decreed the 


tins money to be paid. Finch, 30 1. 


dant's being indamnified. 


When the Chan- When the Chancery (according to e Ne _— ina 
cery cannot re- juſt cauſe, the parliament will give tal directions for re- 
eve, he parls- Jef, 1 Ch. Ca. 205 & 
OM ;-* | | | 
Bill for diſco- Tn the caſe of Williams "againi Williams, and Depuis aꝑainſ 
3 the duke of Kingſton, Bunb. Rep. 29, a bill to diſcover aſſen 
2 nen which likewiſe prayed relief, was allowed: But note, in both 
| ; theſe caſes, the defendant had joined in commiſſion ; wheres 
if he had demurred to the relief, it ſeems the demurrer would 
have been good. But at the bottom of the page there ig 
note, that in the caſe of A4lpot and others, againſt Thomp/onand 
others, May 5, 1726, Lord Chief Baron Gilbert, declared the 
ſolid diſtinction, That where an executor, or adminiſtrator, 
« confeſſes a +: 614 debt, there, diſcovery ſhould dias 


relief, otherwiſe not.” 


* 2437 A bill was preferred to eſtabliſh the plaintiffs right t 
Bill of review common, and ſet aſide ſeveral former decrees : The defendant 
when it ought demurred to the whole bill; for if there was any error in the 
to be brought. former decrees, the plaintiff ſhould have brought a bill d 

8 review, and not to have taken this method, and the demurrer 
was allowed. IBid. 56. | 


Bill to be re- A bill may be to be relieved againſt a judgment at lan, 
lieved againſt a though the matter ſuggeſted was a proper defence at law, i 
4 ſuch matter of defence hath come to the knowledge of the 
a, Og tn plaintiff, or hath been in his power only ſince the trial; and 


ee —.— in ſuch caſe, an injunction hath been granted to ſtay execution 


deſence at law. on the judgment. 1 Fern. 176. Bunbury's Rep. 178, 179. 
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Of Bills of Diſcovery on the ſeveral Afts of Parlia- 
Srv I reland, againſt the further Growth of 
Popery. 


Y the ſtatute 9 Vill. 3. ch. 28. if any proteſtant maid or Proteſtant wo- 
B woman unmarried, being heir apparent to her anceſtor, —— ye 
or having a ſole or jaint-eftare, or intereſt in fee-ſimple, or in — wich 
fee-tail, or being ſeized in * fee-ſimple, or in coparcenary, or tunes ampunt- / 
in common, or being ſeized of an = for life or lives, by ing to gol. 
way of jointure, dower or otherwiſe, or being poſſeſſed of, or marrying pa- 
intitled unto any beneficial intereſt, or term of years of, or in e 
any manors, lands, &c. in poſſeſſion, reverſion or remainder, n 
4 poſſeſſed of, or intitled to any perſonal eftate, either * 2 44 
in money, ſtock, plate, jewels, or other 2 and chattels, 
in law or equity, to the value of five hundred pounds or more, 5 
ſhall, at any time after the firſt of January next, marry or take 
to huſband, any perſon whatſoever, without having firſt ob- 
ained a certificate in writing, under the hand of the miniſter 
of the pariſh, biſhop of the dioceſs, and ſome juſtice of the 
peace living near the place (or any two of them) where ſuch. 
perſon ſhall be reſident, at the time of ſuch marriage, that he 
is a known proteſtant, which certificate, ſhall alſo be attefted - © 
under the hands of two or more credible witneſſes, and ſhall 
be granted without fee or reward ; that then, and from the 
time of ſuch marriage, ſuch proteſtant perſon ſo marrying, 
and the perſon ſhe ſhall ſo marry, ſhall be for ever afterwards 
diſabled, and rendered incapable of having or enjoying all, or 
any of the aforeſaid eſtates, or intereſts; and that the ſame 
ſhall go to, and be deemed to be the right and eftate of the | 
next proteſtant “ of the kin, to whom the ſame would deſcend * 24% 
by law, were ſuch proteſtant maid or woman, and all other 7 8 
intervening popiſh heirs, executors, or adminiſtrators, really 
dead and inteſtate at the time of ſuch marriage; and ſuch 
next proteſtant of the kin as aforeſaid, ſhall hold and enjoy 
the ſame in as ample manner as the ſaid proteſtant maid, or 
woman might have held the ſame, in caſe this act had never 
been made: And that at any time after ſuch proteſtant maid, or 
woman, ſhall marry without ſuch certificate as aforeſaid, ic 
ſhall and may be lawful for ſuch proteſtant perſon or perſons - 
as aforeſaid, by any action at law, or other legal means w hat- 
ſoever, to ſue for and recover the ſame, as if ſuch proteſtant / 
perſon ſo marrying as aforeſaid, and all other. intervening, &c. 
were really dead and inteftate as aforeſaid, and as.if ſuch perſon 
or perſons, ſo ſuing, were ere and legally intitled there- 

2 5 unto, 


Bill. 


Unto, * heirs, & c. to ſuch maid or woman marrying a 
aforeſaid, ſhe being by ſuch marriage deemed dead in law. 


Other penalties 
and incapacities. 


* 246 


If any ſuch proteſtant maid, or woman; after the, firſt of 


- 


anuary, 1697, marry ſuck perſon, without. a certificate a 
our a ned d Woe Ire Ra 
marry as aforeſaid, ſhall for ever be incapable of being / heit, 


executor, adminiſtrator, or 323 to any proteſtant, d 


N e And in caſe any 


* 


a title, or is choſen or 0 inted 


* 


ty, utileſs his 
wife conforms 
within a year, 


*.247 


* 
o 


Marriage with- 
out a certificate 
in the act, if it 
be proved the 
3 was A 

own pro- 
teſtant, the par- 
ties not liable to 
any penalty or 
forſeiture. 


teſlant, having all or any of che ſaid'efti creſts} the 
after the ſaid firſt of 7ammy ſach guitttian' (ial be ultey 
 inieapable of being aity longer ſo gudtd * 
the rents, &c. as guardian, aid the rk of gvardianfl 
develis 10 rhe nent profeftath' of 2 Ein, 16 hol ths ei 
ſuch p 


uch proteſtant woman as afore. 
piſh perſon, and hath now by lay 
to be Sane to any py 

res, of interefts; than 


aid, is now married to a 


i, or receive aj 
Ur UA i 
ardianſkip fff 


dns in guardianihip as/afSrefflid, cannot deſcend {is 
lefs ſuch perſon ſhall be intapaBle in law, or ſhall be adju of 
unfit by the court of Chantery'in this kitigdorn, ih either of 
which caſes, ſuch right of guardianſHip ſhall'go'tothe'next pro 
reſtanit of kin, who ſhall be ca pable and fit for the diſchay 
of fac troft; whe halt rake ines his, Ker.” o that? cate, te 
tuition of fach perfons in giatdianſhip es aforeſaid, and w 
ceive the rents and profits of theireftates. | 


2 
TA 


dioceſs, or archbiſhop of the province, or chancellor of thi 
kingdom, that ſhe hath renounced the popiſh religion, and i 
become a Fer and ſhall procure the ſaid certificate i 
be enrolled in the court of Chancery in this kingdom. 


Provided that in all caſes where a certificate is required by 
this act (that the perſon marrying is a known proreftant 
if'any marriage ſhall be made without ſuch certificate, and i 
can afterwards be made appear by proof, that ſuch perſon wi 
a known proteſiant; that in ſuch caſe, they thall not be liable 


ro any forfeitures or penalties in this act. 
by 


nes 


Bills. | 
By the ſtatute 2 4nne, ch. 6. if any proteſtant havin any Marryi 2 
0 n - 4th iſts 2 c 


intereſt real or ꝰ perſonal in this kingdom; fflall aſter tlie i 5 
of March, 1703, intermarry wirh any Papilt either within gdom incurs 


# this kingdom, or out of it, and be thereof convicted by in- * 

K dictment or information, ſuch. proteſtant ſhall- incur, the pe- > ,*, 

l nalties and diſabilities, in 9 Will. 3. ch. 28. as if ſuch pro- 

, teſtant had actually intermarnied with ſugh Tan jupethis 885 8 
a kingdom, and the offence ſhall be tried in any county, of. 4hjs . 
6 kingdom, wherein the offender hath any eſtate or ghattels * 
= real, or in the city of Dublin. EP pat was; OP i 

: The certificate of a proteſtant miniſter, by whom any Cenificate abs 


by a Prcteſtamt t- 


by th 1 


- »+ 44 


9 
— 


o ſufficient, and in lieu of the certificate required by the ſaid dea. 
1. former act. Wr anf e 215% ot." 


ks 
— 


7:7; 


years of age, ſhall nor in fix months after eighteen, 952 the egägg be esche, 
1 
the courts of Chancery, or Ning ve Bench, in England « 

all in reſpect of himſelf. only, and not in reſpect of bis of 11 4 
heirs or poſterity, be diſabled: to inherit, or take, by deſcent, purchaſed. 
Ceviſe or limitation, any of the lands, tenements, heredita- be grant 
ments, &e. purchaſed from the grantees of the ſriſi for- 2 15 for- 


FA 


de feitures in 1688, and afterwards confirmed. by the ſtatute 11 2 
b and 12 Will. 3. ch. 2. Eng. or rent or — hon cle * 349 
Jy and during his life, or until he, Ars hingfelf as aforeſaid, 

40 the next of his kindred, who ſhall be a proteſtant, ſhall enjoy | 
nee; the premiſſes without being accountable for the profits during ̃ 2 

ſuch ſuch enjoyment. (et e ; 

Yrain 5 ns. | 

* Papiſts are hereby diſabled to purehaſe, either in their own Papiſts diſabled 


name, or in the name of any other to their uſe, ,or in truſt from purchaſing 
lor them, any of the ſaid hereditaments, or any rents, inte- uh, of the fad 
reſts, &c. in or out of the .ſame,. and. all conyeyances and 

truſts concerning the premiſſes, for their benefit, ſhall, be 


void. 
| 


5 
8 


— 
. 


Leaſes of the premiſſes ſo granted and confirmed, ſhall be Leaſes for lives, 
made to proteſtants only and if any leaſe of the ptemiſſes . 
ſhall be made, or aſſigned to, or jn“ truſt for a papiſt, 1.28 — 
ſhall be void, and as well the perſon making ſuch leaſe, or aki ena perſon 
aſſignment, as the perſon o whom, or for: Whoſe uſe the accepting a leaſe 
ſame ſhall be made {in caſe ſuch perſon accept ſuch leaſe or in ruſt for pa 
angament) or ſhall occupy the lands, &c. therein contained, Piſt, &c- 


- ſhall * 250 


7 


truſtecs of 


21. 


ſhall forfeit treble the yearly value of the ſaid lands, one moi. 
ety to her majeſty, the other to him who ſhall fue for. the 
ſame, in any of the queen's courts of record, at ; 
any bill, &c. wherein no eſſoin, Nec. ſhall be allowed. 


— 


Anette e Provided nothing herein ſhall ps pony leaſe of n ”"_ 
void ang cot- tage, or cabin, under the yearly value of thirty ſhillings u 
W. 


All ſales by the All ſales of the ſaid eſtates and intereſts which by the ſai 
$434 kim the ac 11 and 12 V. 3. are veſted in the truſtees therein named, 
* wi 1 ſhall be made unto ve only; and every papiſt is hereby 


nde 10 diſabled to purchaſe in his own name, or in the name of ay 
teſtants ovly, perſon in truſt for him, any hereditaments veſted in the 
and papiſts' truſtees, in order to the ſelling the ſame, or any intereſt in u 


outs, hell be yolg. 


* 251 No papiſt, during the time he continues ſo, ſhall be c 
Papiſts diſabled pable to inherit, take or make title unto, by deſcent, pu 
from inheriting, chaſe, limitation, deviſe, or other conveyance, in poſſeſſing 
—_ de- reverſion, or remainder, the ſaid hereditaments and premiſſa 
of the mend or any truſt or intereſt therein, or profit out of the ſame; and 
ha.” if any perſon profeſling, or educated in the popith religia, 
And papiſts not not having publickly renounced the ſame, being of full ap; 
_ takingtheoaths, ſhall not in ſix months after his title accrues, or being unde 
* trek * eighteen years of age, ſhall not in fix months after eight 
inkeritiog, "Ae, years of age, take the oaths of allegiance and ſupremacy, ad 
ſubſeribe the declaration expreſſed in 30 Car: 2. ch. 1. in iq 
Chancery or King's-Bench, in England, or Ireland, or quarts 

ſeſſions there, where he reſides, and continue 'a protefian 

after, he ſhall be incapable in reſpect of himſelf, but not of hi 

heirs, to take by deſcent, or purchaſe, any, the heredin 

ments aforeſaid, or any rent or profit out of the ſame, ail 

5 during his life, or until he take the oaths, and make and ſub 

And the next of ſcribe the ſaid declaration; his next of kin, being a pw 


Kin, _ »  teſtant, ſhall enjoy the premiſſes, without being accountabl 
nber M on fax the profits by him received, during ſuch enjoyment. 


* 252 All leaſes of any the premiſſes, ſhall be made to pr 
Leaſes to be teſtants, and none other; and if any leaſe ſhall be made d 


made to pro- any the premiſſes unto, or in truſt for an iſt, or ſhall be 
teſtants only a1 P Te {ny pagd or 2 


| or aſhgned to, or in truſt for any papiſt, every ſuch leaſe, and 
Re pong aſſignment, ſhall yoid ; 2 as well the perſon makin} 
truſtees. ſuch leaſe or aſfignment, as the perſon for whoſe benefit the 


ſame ſhall be made (in caſe ſuch perſon ſhall accept ſuch let 
| or aſſignment, or ſhall occupy any the tenements there 
-- contained) ſhall forfeir treble the yearly value of the hd 


, e 

aſſigned, or occupied, one moiet to her majeſty, and f 
— 8 — ſuch proteſtant who ſhall ſue for the wes any 
of her majeſty's courts of record, at Dublin. _— 


Provided, that nothing in the laſt clanſe, ſhall make void AR not to make 


leaſe, of any cottage, or cabbin, under the yearly value void cottage 
e kirry ſhillings to any day-labourer. N | F leaſes, &c, 


* By the ſtatute 2 Ann. ch. 6. pars, it is enacted, that every 2 2 53 


— 


i, or perſon proft ling the popiſh religion, ſhall from the papiſt not to 
: 4% of March 1703, be iſabled and rendered incapable to — but 
by purchaſe, either in his own name, or in the name of any for 31 years. 

any other to his uſe, or in truſt for him, any manors, lands, te- 

ſad nements, or hereditaments, or any rents, or profits out of the 

* ſame, or any leaſes or terms thereof, other than any term of - 


years not exceeding thirty-one years, whereon a rent, not leſs 
than two-thirds of the improved oy value at the time of 
making ſuch leaſe, ſhall be reſerv made payable dur- 


ing ſuch term ; and all eftates, terms, or any other interefts 
or profits whatſoever, other than ſuch leaſes as aforeſaid * | - 
or 


1 . chaſed by, or for the uſe of ſuch papiſt, or upon any tru . 
_ confidence, mediately or immediately, to, or for his uſe, or 


advantage, ſhall be utterly void. 


2¹ 

* And by the ſtatute 8th Ann. ch. 3. pars, it is enacted, that All purchaſes 
* all collateral and other ſecurities by mortgages, judgments, made contrary 
* ſtatutes, merchant or of the ſtaple, or otherwiſe, which have wan 2 5 
* been, or hereafter ſhall be made, or entered into, to cover, gifcoverable, + 
a th ſupport or ſecure, and make good any bargain, ſale, con- as alſo ſecurities 
u. firmation, releaſe, feoffment, leaſe, or other conveyance, to make good 
ehm contrary to the 2d Ann. ſeſſ. 1. ch. 6. are void to the purchaſer the ſame. 

of bi * of any of the ſaid lands or tenements in truſt for, or forthe * 254 
5 benefit af any papiſt, as likewiſe to any ſuch papiſt, his heirs, 

* and aſſigns reſpectively; and all ſuch 5 2 ſo conveyed 


or leaſed, or to be conveyed or leaſed to any papiſt, or to the 
uſe of, or in truſt for any papiſt, contrary to . « ſaid at; and 
all ſuch collateral ſecurities, as are, or ſhall be made, or en- 
tered into, to cover, ſupport, ſecure, or make good the ſame, 
may be ſued for by any proteſtant, by his proper action, real, 
perional or mixt, founded on this act, in any of her majeſty's 


f * courts of law, or equity, if the nature of the caſe ſhall re- 

Hall quire it; and the plaintiff -or demandant in ſuch fuit, upon 

. i proof, that ſuch purchaſe or leaſe was made in truſt for any 

kin pfl. or under any confidence to, or for any papiſt, or for 
1 


is benefir by receiving the rents, iſſues, and profits thereof, 
vr otherwiſe, ſhall obtain a verdict and judgment, or decree 
| there- 


Note. in this act of parliament, it is proper to obſerve, that chere is 
. material diſtinction, as to © the eſtates of the ſeveral grantees of the Iriſh 
lorſvitures, and the other eſtates uot granted and veſt<d in the truſtees. 


| thereupon, and ſhall recover the ſame, and have execution 0 
; Linto-zhe ſeiſin and poſſaſſion thereof, to: hol: and en 
ſueh lands, &. aecondingyothe ofiate, uſe, truſt, intereſi a 
confidence, which ſuth papiſtohad. on {hauld have had thereiy, 
had he been qualified to purchaſe or enjoy the ſame, ſubjed 
o all ſuch rents, covenants, capditions, and reſervations, and 

3 A eee and portions whatſoever, as the,ſame woul 
; 2255 have been ſubject to in the bands of „ fuch papiſt, or in the 
hands of ſuch perſon to whom the ſame were ſole, or leaſed 

| in truſt, for ſuch papiſt, or to his uſe or benefit, and ſhall a 
have che full benefit of all "ſuch -coltateral ſecurities, 38 the 

Py ohen the®fame ate, or ſhall be made, might hut 


FEC ˙ V 
1709, except of in the name of any other perſon, or any in truſt ſor hin, 
forfeited eſtates, mgm lands in fee ſimple, ot any teaſes for years, « 
good on condi- {ives, or other:eſtate, or intereſt other than ſue h lands, . 
tous. as Were once veſted in che late truſtees for the ſale of the fo 
feed sſtates im pdland, in poſſeſſion, reveriion, or remainder, 
and which were afterwards diveſted out of them, and veſted u 
other pelſbns by any pritate ac of parliacnent in England, u 
Great Britain, or who have lent any money on mortgages, tr 
purebaſed in, any mortgages in the name of any perſon n 
truſt for him, other than mortgages -of ſuch lands, *&c. a 
were once veſted in the ſaid late truſlees as aforeſaid, and hah 
oriſhall hercaſter,, omer beforethe-25th-of-Decamber 1709, be 
eome a prqteſtant, and enrol-a: certificate of the biſhop' of the 
| _ dieceſsinwhichiheſhall-inhebit or reſide, in the Chancery in 
| Freeland, teſtifying his being a proteſtant, and conforming 
"TOW himſelf to the ehusch of Jreizzd, as by law eſtabliſhed, an 
2256 ſhall alſo receive the ſaerament according to the uſage 4 
tte ſaid church of land, and make and ſubſcribe the de 
claration, and ſhall:alſotake-and ſubſcribe the oath of abjuri 
tion, and ſball alſo cauſe his child or children under the apt 
of ſourteen years, from the time of ſuch his converſion, tobe 
educated in the proteſtant religion as by Jaw eftabliſhed, th 
purchiſe, mortgage, confirmation, leaſe, and all other coe 
nants, and eee made to, or by ſuch papiſt, or ta 
by any in truſt for him, or to his uſe (other ihan as Ea 
excepted) ſnall be as effectual, as if he had been a proieſſm 
at the time of ſuch purchaſe, mortgage, &c. and not other 
wiſe, to hold. and enjoy ſuch lands, &c. in ſuch, and fat 

ſuch eſtate, as he ee if then a proteſtant. 


But. purchaſes Provided. that nothing herein, or in any former act cor 
— eu tained, ſhall extend to weaken any eſtate, right, title, or it 
from truſtee of tereſt of any proteſtant purchaſer, for valuable conſideration, 
papiſt good, Bona ſde, from any perſon who had purchaſed in. truſt for an 
"+ papift, or from any proteſtant deriving under ſuch purchaſer 
— —„ꝝ , on 


% 
% 


Bill. 
Provided alſo, that any proteſtant may prefer one or more Such truſts diſ- 

vill or bills inthe Ghancery, -or-Ghancery. the Exchequer, againſt 2 

ny perſon, concerned in ſuch ſale, leaſe. mortgage, or in- (Leen 25 
ombrance, and againſt all perſons, privy to ſuch f truſt for torhe cat, and 

iſts, and to compel ſuch perſons to diſoover and detect ſuch not plead or 

ruſts, and anſwer all matters relating thereunto, as by ſuch demur. | 

vill. ſhall be required, to which bill, no plea, or demurrer 257 

all be allawed ; but the defendant fhall anſwer the ſame at es 

8 rge u noath, which anſwer ſhall be; good evidence againft | 

he defendant in actions brought upon this act: And that all 

ſues in any ſuit founded on this act, ſhall be tried by none but 

Known prateftants. | - n my - 


\ 


Theſe bills of diſcovery are ſaunded on the above ſtatutes; The affidavit to 


of and with ſuch a bill an affidavit muſt be filed, that the plain- 828 to 
m, iff is a proteſtant, and that he doth not file the bill in craft 3 
oC or a papiſt, - oriany -perſon. proſeſſing the 29pi/h religion; the 44 wr 
8 fñidavit is uſually annexed to the bill. 8 | | 

for | 455 400 

” And the like affidavit muſt be made if the plaintiff amends The, Jike affida- 


is bill; ſo determined in the caſe of Marguſan againſt Bower- 2 3 5 


0 * 9 | 
6 in in this court, in Trinity term, 1749. . 
u 


If ſeveral of theſe bills be brought for diſcovery of the ſame The firſt bill 
atter, the bill firſt ſiled takes place; and therefore, al- filed i kes place- 
hough in all other caſes, it is ſaid, that if a hill be amended, 

t is deemed a bill but from the time of amendment, it is 8 
therwiſe as to theſe bills, and * amendment ſhall not affect * 2 58 
he priority of ſuit: But when attorney moves for liberty to The priority 
amend, he muſt at the ſame time pray, that it may be with- not. prejudiced 


out ee to priority, and the court will grant it, and it ÞY 
mu | |; | | 


be ſo inſerted in the order. 


The plaintiff on theſe bills, on the popery acts, is decreed Meſae profits, 


to be o the meine profits, from the time of filin the bill only, and but decreed 
, the not from the time of the purchaſe, unteſs upon very Ipecial 2 Abl 


4 ſtances. 


This, bill may be brought by a perſon who had been a pa- The plaintiff, if 
e 3 religion by the = a conyert, muſt 
eflablithed, and performed all: the requiſites in the ſtatutes, we 
but not otherwiſe ;. and therefore it is ſaid, that ſuch papiſt rights — 3 
becoming a preſbyterian, quaker, or of any other ſect of monies of the 
proteſiants, ſhall not be allowed to bring this bill. And by church of Ire- 
the ſame rule, it ſhould ſeem, he cannot purchaſe. But it- lande by-law | 
has been held, that T who hath been from his. nativity But anv roteſ 
any of theſe other ſe s of proteſtants, may bring this bill, or tant pt. N 

| | been ſo from his 
- Matyvity ma 
on bring this bil. 


may purchaſe. 


: ” 
Biltof diſcovery on a bill of diſcovery on the acts againſt the further gromj 


2 the of popery, for that the defendant, though a proteſtant, ha. * 
or . * / 2 2 2 — — 
: . intermarried with a papiſt, is by a precedent, ſtat. l Y 


. III. ch. 28. deemed a papiſt to all intents and “ purpoſes, 20 
ng Sie incapable of taking a leaſe not warranted by che ſald aQs; 1 
a papiſt, defen- was held that the defendant was not obliged to anſwer ay 
dant notobliged his marriage, and might plead or demur, as he ſhould be 
to anſwer as to viſed, notwithſtanding any of the acts 4gainſt the growth 
Has pere popery ; for that the act 8 Ann. ch. 3. which ſays, the defer. 
259 gant ſhall not plead or demur, intended not to take away th 
benefit in any caſe, but where a truſt for a papiſt may be o 
vered:, See the caſe of Brogdon and Murray, in Chanc. Hill. i; 
Geo. 1. alſo the caſe Reeves againſt Roderich, in the Excheq, 

Hilary, 3 Geo. 2. e. 5 


. 
On the N And it was alſo urged in the ſaid cafe of Brogdon and My 
— — ray, and ſeemed to be the opinion of the court, that there mil 
papiſts, there be a conviction before there can be any forfeiture on the fi 
muſt be a con- act g Mill. 3. and that by the 2d Ann. ch. 6. which is anexpl- 
viction preced- nation of this act, a precedent conviction is neceſſary ; andh 
ing the for- it was reſolved in the caſe of Babe and O'Neil, and alfo in de 
GAs. caſe of Dobbins and Purcel, in the lord chancellor Wi 


time. 


Truſtee lands It is alſo held that any intereſt acquired by a papiſt, in a 
2 _ of the lands which were veſted by the aforeſaid ſtatute, 1 
coveravie on and 12 Mill. z. ch. 2. Eng. contrary to the aforeſaid ſtaui 
the popery acts. IE 2 | 
1 Ann, ch. 32. Eng. is diſcoverable within the words and men- 
ing of the ſecond popery act; and that ſuch a'conftrudin 
* 260 does not “ controul, bur rather execute and ſtrengthen ik 
ſaid laſt mentioned Engl;/t act. See the caſe of Bunbury ul 
Rei/ly, Hill. g Geo. 2. | ; 


A reverſionary It is ſaid,” that it has been determined, that a reverſionay 

term granted io term, or imereſt in futuro, though but for a day, and thou 

but for a day, full two thirds of the improved 2 value be refer 

is diſcoverable, thereon, is diſcoverable by the ftatute, Gardiner a aink 
Plunket in Chancery, Hill. 1 Geo. 2. and Sheldon againſt Keany 
in the Exchequer, Trin. 2 Geo. 2. And in this laſt caſe, ti Ul 
chief baron ſaid, that were it to be otherwiſe, there would b 
a time that the papiſt leſſee paid nothing; and yer it ſeews Is 
hard that the landlord and tenant, cannot treat or agree uu 
the very day the leaſe is expired. IM 


Papiſts may de- It is faid a papiſt may deviſe a deſcendible freehold, 1. 
3 withſtanding the acts againſt the growth of popery. 


3 fat 
May = 2 It is alſo ſaid that if a . * had a leaſe for lives before the be 
aeg e, err ſtatute, with covenant of renewal, that after the act he m no 


before je acts, have a renewal, and it is not diſcoverable ; for the m_ 


000 ES, 

f the acquiſition and purchaſe, which was prece- 
lap gong eee 
chequer, and Martin and Zynch in the ſame court, Eafter | 
739. ; ; % 


It was held in the caſe of Leamore and Burke, in Chancery, 261 

lat a proteſtant who marries a papiſt is incapable of being if a 

roteſtant diſcoverer ; and yet in the aforeſaid caſe of Reeves who marries a 

d Roderick, the coutt ſeemed to be of opinion, that ſuch a papiſt can be 4 
Pur 


rſon is not a papiſt within the meaning of the ry acts: Acverer, ot 
nd it is alſo dal he may purchaſe; but theſe Ade by * _ 
o means ſettled. On the one hand, it is ſaid, that though a 
an who marries a papiſt, ſhall be deemed a papiſt, and ſhall 
cur the ſeveral 1 in the ſtatute 9 Will. 3. yet in reality 
e is not a papiſt, and ſhall not incur any further penalties 
an thoſe mentioned in the ſaid act, and that the after po- 
ry acts extend only to actual papiſts, and not to conſtruc- 
ve papiſts. on the ſaid ſtatute, 9 Will. 3. That were it to 


1 > otherwiſe, he would be a proteſtant to ſome intents within 
nd þ e meaning of the popery acts, and a papiſt ro other pur- 
* ples. On the other hand, it is ſaid, that this proteſtant who 

i 


arries a popiſh wife, is a more odious paplſt than a real and 
dual papiſt, in profeſſion and principle; and the acts againſt 
he growth of popery, expreſling every papiſt, or perſon profeſſin : 
popi/h religion, & c. takes in conſtructive as well as + | 
papifis ; and the firſt of theſe acts recites the ſaid act, ꝙ Hall. 
Upon the whole, # the better opinions are, that ſuch a 262 
dapiſt can neither purchaſe, or be a diſcoverer. 2 00 


li is alſo ſaid, that a papiſt is capable of taking a convey- Papiſtsmaytake 
lace in truſt for a proteſtant. e 
29 5 Roe. . | truſt for pro- 


It was alſo ſaid, that the certificate of conformity 7 we The certificate 
i 


=_ dy the act | be by the biſh i i : . of conformity 
ur y the biſhop himſelf, his commiſſion is 

15 not ſufficient, though he he abſent ex Rebus. | bilbop k welt. 

aint humſclt. 


If the plaintiff dies before he hath obtained a decree, the If the plaintiff 


ſe, the uit 1s abſolutely determined, and no right ſurvives either to dies before a des 
uld it the heir, executor, or adminiſtrator of the diſcoverer, for it 2 33 
ſeems Is a popular action, and dies with the perſon; ſo determined © du 35 | 


by the houſe of lords, in the year 1738, on an appeal from a m_— = 
decree of the court of Exchequer in the cauſe of Green againſt in his repre- 
Ryland, Fitzgerald, Roch, and others, in Trinity, 1734. Beſide, ſentative. 

the firſt diſcoverer can only be conſidered as a common in- 

former, and by the, aforementioned ftatutes, he has only a 

bare right of action given him, and where, by any penal 

ature, a forfeiture is annexed to that which was no offence 

before, and the right of ſuing far it, is given to any informer, 

no tranſmiſſable intereſt, eftate, or title, can veſt in » hm * 263 


belore judgment firſt obtained for the recovery thereof ; ſo 
VE, that 


' e 


that if any other bill bas been filed by a ſecond diſco 
before the death of the firſt, or immediately after his deal, 
and hefore'a yew otiginal bil is filed by the.repreſemain, 
Ahe firſt. diſcoverer, in, either caſe, it wall take ns. 


But where a decree has been obtained on ſuch a bill, they 
is. an intereſt. veſted, and if the plaintiff dies, his repreleutiny 
may carry it into execmion. e 


. 


No proceedings. It is alſo ſaid, chat if the plaintiff lies by, and there hn 
Be 27 iFthe Not been any proceedings within a year and a day, that þ 
fuit is deter- ſuit is determined, and à ſecond diſcoverer ſhall have the 
mined, and if a nefit of the diſcovery. On the other hand it. is (aid, the& 
fubſequent diſ- eree on the ſecond, diſcoverer's bills, ſhall be deemed 2 nl 
OT ſhall have for the firſt, diſcoverer, unleſs ſome. calluſion appears to wa 
Jo the acts, or that the laches are ſo great, as to amount do a0 
1 bro og 1 * DS” 0 EST Se AT 
reliction. Sed quer. 18 | 


Lands pu- E lands be purchaſed in truſt. for a papiſt. no conveyancy 
chaſed for a pa- him. on his becomipg a proteſtant, can avoid a diſcovery agil 
piſt, no conveyr him under the. ſaid acts againſt the growth of popery. 


ance to him, on 


decoming a proteſtant, will avoid a diſcovery. 


* 264 lt ſeems now to. be ſettled, that in the general, on a ili 
Landlord in the diſcovery on the popery acts, for a leaſe, the landlord wl 
general necd not be made a party. | 5 


not be a defen- 
dant to a bill of diſcovery. 1 
Exception. But in the caſe of Raffen againſt Hackett, in Cham 
Trin. 1732, A, made a leaſe to B. a papiſſ, contrary to the pope 
0 acts, being a leaſe in reverſion, and to commence at a ſum 
day: B. + the commencement of the leaſe, ſurrendet th 
- reverſionary leaſe, and took a new leaſe for the term nnexpinl 
of the former leaſe, and under more rent C. filed a bill-fork 
new leaſe, D. for the reverſionary leaſe, which was ſure 
dered: It was determined that the landlord muſt be a par] 

. becauſe of the ſurrender. e 


.. A. makes aileaſe to B a papiſt, to commence ſeveral ye 
e ale in his after D. gets the leaſe into his poſſeſſion, and before the cat 
poſſeſſion, he mencement of this leaſe, files a bill of diſcovery on the 
may ile a bill. pery acts: Objected that his remedy is at law, for that be 
| the leaſe, and B. has not been in poſſeſſion : Anſwered | 
could not ſue at law until B. was intitled to the poſſeſſion ur 

der the leaſe, and thereby any perſon, in the mean time, mi) 

by bill of diſcovery, prevent him of the benefit of — 


L Kt ; 
® * ö J * 


% 
* 
. x - % , 
Bills | 7 | 
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/ * 4 * 5 


- 


* 


+ of thit'* opinion was lord chancel; nch! dH 26 
and Ble ce 5; Tr term, 173, ö 5 

Lanta „ 
4. files his bill on the, popery as, againſt B. H. His croſs tn diſcovery 
fl; 4 fays in, bis, anſwer, tflat his bill was oſt fo C. bills, the repre- 


9 42 a . „ = ſentative of the 
eh HG. WET have his repreſentarive beforg the feat 
ut: So beld in the original cauſe, 1738, in the Exchoquer,, cru dur ob 
againft Nagle. ; _— 


illegal truſt, and remained b piſt, a good dit + 
nt. ply for te benefit of . dn. 
Wadh. Paſch. 1745, in the Exchequer. | 


Motion was made to oblige a proteſtant diſcoverer 2 The court vm 

urity to pay the colts of the ſujr if he, did. nor ſucceed, it gat compel the | 

ving appeared By the anfiver to the crols bill, that he was a geen the 

bouring man of no ſubſtance, and, that the bill was filed in E 0 * | 
"HS SERIF. 1 \ $I "Py F * {in'*s & oof «+0473 + ecurity pay 1 
s naine, in truff for a, minor. Who was our. of the king- 00, 
bm ; but the motion was denied. Simpfon and French in the 

rcheguer, Trin. 1747. | | 


Note, upon the motion, this caſe was mentioned: by the | 
ief baron; a * api renant held a farm too dear, in order + 266 
get rid of it, he fets up a difcoverer on jp acts, 

e leſſor thought it hard that ſuch an artifice ick obli ge 
m to accept of his land, or an inſolvent tenant, and dif- 
* that to the court, but the court would give him no re- 


If title does not" appear in the plarntiff on che f. 00 of his Diſcoverer's ti- 
|, as if he ſhould” nor ſer forth that he is a —— — the tle to appear an 
fſendant may demur. 2 N ee ee 
ſendant may 
demur. 


In the caſe of Tomlinſon againſt Farrel, on a bill of diſcovery A convert from 
the popery acts, in the court of Chancery, Michaelmas term popery, muſt R 
059, it was determined that Farrel, as a convert from perform all the 
1, as not a roteſtant qualified to purchaſe, although he 1 
ſtrily = ormed all the requiſites, except filing the him topurchaſe. 
ſhop's certificate in the time preſcribed by the act, in which 

was late but a few days, and there was a decree for Tom- 

en the proteſtant diſcoverer. 


On this caſe it was urged for the defendant, that by the Arguments for 
pery acta, a particular mode or evidence of a conformity, the defendant. - 
a required only in caſes where new rights are given by g 
boſe laws that did not exiſt before ; for inſtance, che privi- 


e 


i 


F | 4 * N | 5 . Oe * — 
935 * WE > Tut Bills. of K > | 
* 25, lege given to an eldeſt ſon of a“ popiſh father on the ſoy 
457 3 to make the father tenant for life, the privile 
given to every convert child to compel the father to give it, 
maintenance; and the privilege of acquiring property 3 
proteſtant informers: And in caſes where partieular ane 
are modelled and given to proteſtants of the effablil 
church, by that deſcription ſuch as the right to ſucceed ty 
proteſtant in a landed eſtate ; the right of—the eldeſt ſon of | 
popiſh father, by the ſon's conformity to take the father's 
tate of inheritance, after his death, which otherwiſe md 
have gone to all the ſons equally.* ; | 


.es that in all caſes where penalties and diſabilities ar 
flicted on papiſts, or perſons profeſſing the popiſh religion 
that — the —— has never been, whether hl 
perſons have been proteſtants of the eſtabliſhed church, by 
| whether they have been of the popiſh religion. 


268 * On the other hand, it was urged that theſe laws ar n 
Arguments for medial and conſtitutional laws, and extend to every caſe when 

| theplaintiff the intereſt of a convert from popery may be concerned; al 
that therefore a convert from popery not filing a certificay 

within the time preſcribed b * act, c_ to be looked ua 

as a papiſt, or perſon — K the popiſh religion, honem 

remote ſuch perſon may be in principle and practice from ths 

perſuaſion. . Fa | 


* 


This decree is now before the houſe of lords of Can: ut 


on an appeal. 


In ſome of theſe caſes the notoriety of the act is moſt abſolutely new 
fary as a caution and notice to purchaſers, to prevent perſons from 
with the father where he is made tenant for life, or with the other & 
parceners or younger ſons, where the eldeſt conforms: See the caſe 
Graham againſt Fagan in the Exchequer, Trin. 2 Geo. 2. the decree 
firmed by the lords. Note, the names of ſuch converts whoſe . 


are filed, are publiſhed in the Rolls Office. 


| 


i 


5 . 
Amended Bill. 


" * 0 1 N 9 : ' 

of | ; | | 725 : 
18 AV the civil and canon laws, the libel cannot be amended, Of amend 
mul I poſt litis conteftationem ; this rule was exceedingly ſtrong in the libel at 


eold civil law; for the litis conteftatio being before the prætor, „ 
e judge had e commiſſion to hear that cauſe, and he thereto in the 
ud not alter or change it; and therefore, they did not take preſent method 
e judicium tq be ceptum, until the [tis conteflatio; but after the of amending. 

is conteſtatid, they were ſuppoſed to be under a 9 comradtus, 


y agreement of both parties from the prætor; and though there 
as the ſame judge both for the litis conteftatio, and the ſentence * 
the canon law, yet they allowed the time for forming the 
del to be ante litem conteſſatam, and that pot litem conteflatam, it 
dmes too late, for that would be to make another cauſe, 
hich is not in eonteſt, Gail, 134. Maranta, 272. Vallences, 


1 


It is ſo with us in, courts of equity; for a plaintiff may at Bill in equity 
y time amend his bill before iſſue is joined, that being the may be amend- 
e for him to form his complaint, and therefore he cannot wn we fog 
we a ſupplemental bill before iſſue joined, becauſe the firſt Joined ms; 11 
uſe was in but eri; but after iſſue Joined, he cannot afterwards by 
nend his bill by inſerting any new matter, or by altering the inſerting new 

ift of his bill, or the nature of his caſe, becauſe the firſt matter. 
uſe was cloſed ; but he may file a ſupplemental bill with _ 
ave of the court, and this amended bill is eſteemed but a 
ntinuation of the original bill, and theſe two are accounted 
t as one. 3 F 
. 5 . S. £1 f 
By the 15th general rule, the plaintiff ſhall be at liberty to RULE ig. 
nd his bill at any time before a copy be given out, by tak- Ibidem. | 
g out an order 4 courſe. ; | | 


And the court will give the plaintiff leave to amend his 270 
ll, even after iſſue joined, by adding of parties only ; upon — 2 2 
e common motion of an attorney. And often upon the r r P 


ring, the court adjourn the cauſe, and give the plaintiff 8 
we to amend his bill by adding parties. ing of 22 

no i i only, though , 

iſſue be joined. 


But in the caſe of Cakil againſt Sir Thomas Taylor, in this But not to add. 
Art, after iſſue joined, the plaintiff moved to amend his new matter. 
e vill, 


ſubmit to the * ſentence, becauſe they received the judges 259 I 


ſerved with 


in ſome parti- 
eulgr caſes, 


be as yet ſettled in this court, although it is abſolutely ſented, 


. Joined by an amended, or a ſupplemental bill, the former ö 


is deemed diſcharged of courſe, and the plaintiff. muſt renen 


Vils, the defen- 
dant is not to be 


. proceſs, except bill was filed, or hath become a different, or another perf 


inſtance, if a defendant after the original bill was filed, ſhow 
the caufe; or that he ſhould take upon him either of theſes 


firy, 
E against ſuch defendant, and ro ferve-rhe ſane; for, . 


Bills. 
bill, by inſerting a denomination in a leaſe omitted in ts 
bill, and it was refuſed. | |; e 


And yet in the caſe of Braddell'againft Gaven in this court, 
Eafter term, 1750, the plaintiff after rejoinder filed, 
leave on counſel's motion, without notice, to withdraw 
replication, ..and amend his bill by adding. new matter, 
ing the coff of the rejoinder ; ſo that this point mens 


= 3» 


that a ſupplemental bill ſhall not be brought before iſſue u 
ed; but ould think it a matter quite indifferent to the ds 
fendant, whether ſuch new matter be introduced, after ili 


more for his adyantage, as the coſt of his anſwer, and then 
Joinder (if filed) is to be E before * the plaintiff can o 
2 nm to anſwer, which is not the caſe on a ſupplement 


This bill will not he anfwered; unleſs: there be ani order ſu 
amending the original bill, which the court will, grant d 
courſe, upon motion of the plaintiff's attorney; and the hil 
is to be amended in a week after ſuch order is obtained, of i 


the order. 


Upon the amended bil no now proceſs is generally w x 
ferved; but if a defendant to the original bill hath chang 
the ſtate, or condition he was in, at the time the origi 


and thereby hath acquired a new right, or a new obligation 
or in caſe any right be denied to him by the amended bi 
which, by the original bill he was allowed to have: As fo 


become an executor, or adminiftrator to another defendant in 


fices, with reſpect to the matter in controverſy, or in cat 

defendant was a peereſs by marriage, at the time the origi 

. bill was filed, but had afterwards married with a common, 

by * which ſhe loſt her privilege, and that theſe matters 

charged by the amended bill; in ſuch caſts it may be neo 
or at leaft prudene, to pray new procefs' in tie a 


one and rhe ſame man may be in ſeveral fates together, 
vided they do not claffr with each other, fo he fia) ſufftin K 


veral perſons together, upon ſuppoſition, that the duties attendig 
theſe Je my BE * together by hing, yet with reſſet 
o each of theſe ſtates, be conſidertd as a diſtinct p rſan, See Mr 
ume treatiſe de uno homine 2 fuſtinente 'perſonas ; and (ee! 
Fern. 284. quande duo jura in uns conveniznt, &quum eſt ac f , 


5 4 2 . * * 
* 3 . 
" u . * 
+ i 4 
* 9 ” . 
, : 
Bills. ; 


dee Seb Pifſinderf on Miral Entities, in his La N Ne- 
— inn 1 12 8. 14. eV. , n z g <4 * 50 h 


f 


As to amending bills, if the anſwer be not filed, nor a — 7 Coſts when to 
of the bill taken our, the PRO _ — eo 5 be paid, and , * 
t if the copy is taken out, then the plaintiff ſhall give the When not, on 

8 4 A noadea copy atteſted ; 5 if the anſwer be bills, 

filed, the plaintiff muſt pay rhe defendant rwenty ſhillings 

coſts; and if the plaintiff requires a further anſwer, his at- 

torney muſt move the court, that the defendant may anſwer 

the amended bill; and thereupon, the court will make an 


1 order, that he ſhall anſwer the amended bill in four days ; 

2 and if the * defendant doth not anſwer the bill in four days * 273 
* after ſervice of the order, or pray further time to anſwer, an | 
We attachment may iſſue againſt him on the fifth day without 

cad further motion. ; | | 


Though the plaintiff ſhould not require a further anſwer, Deferidant ma 
et the defendant is at liberty to anſwes the amendment, if he — * 
ſees fit; and if the vlaintiff proceeds after the amendment, rule to be 
without ſerving the defendant with an order to anſwer the on him by the 
amendment, if he thinks proper, or abide by his former an- plaintiff. 
wer, his proceedings will be irregular : but if the amend-. 
ment be only in matter of form, or by adding of parties, fo 
that the plaintiff does not require a further anſwer, he is not 
to pay any coſt to the defendant ; but regularly he ſhould give 
him notice, in writing, that he does not require his anſwer. | - 
So determined in the caſe of Bothwell againſt Williams, in this 
durt, Trin. 1722. | 


But in all caſes, where a plaintiff amends his bill; by in- A rule to 

ſerting new matter, though he doth not require the anſwer of be put on 

a defendant who has before anſwered, yet he muft ſerve. him che defendant , 
with an atteſted copy of the amended bill, and with an order 1 2 0 
to anſwer the amendment in the uſual time, or abide, by his i hee. 
ormer anſwer as aforeſaid ; and“ muſt pay twenty ſhillings ca ov | 
ofts to the defendant ; and until the coſts be paid, the plain- ant is to, be 
iff cannot proceed upon the amended bill. | . ſerved with © 


9 
©. 


— . 8 9 
; | mended bill; ard/to be paid coſts, 
R N - . . . * 274 


Amendment, by adding of parties, is to be without, cofts, Amendment by 
provided that the other defendants are not thereby put to coſts; adding of par- 
and it ſhould be expreſſed in the order, that the atnenditiejir ident ag, 
bs only by adding a party, that it may appear in what reſpect | 

he amendment is. 15 a 


If the amendment be only by adding of parties, or, in And the pro- 

ome ſmall matter, the plett is not obliged to ſerye, the cceding chere - 

efendant with an attefled copy af the amended bill, but muſt *. | 
ol. I. K amend 


4 = * - 4 - ” 1 a g — ” 


Bills, 


amend the defendant's copy ; but if the defendant ſhall ref 
to let the plaintiff amend his copy, the 8 r Attorney 


may, on motion, obtain an order that the defendant's atto 
mall within two days, or four days (as the court ſhall think un 
proper) bring in his copy, to the plaintiff's attorney, to be hy fe 
im amended ; which if he neglects to do, in the time pre lice 
ſcribed by the order, after ſervice thereof, the plaintiff's a. 
torney ſhall be at liberty to proceed without further motion; 1 
but in this caſe, the beſt way is to ſerve the defendant wi _ 
an atteſted copy of the amendment. | x y 
* 275 lt was uſual, when a rule for amending a bill was on. bta 
RULE. ceived, to take it off the file, and often alter the caſe, and, 
Hilary term, too much was admitted by the bill, to ſtrike it out, and oſier 0 
1743. the record was not returned again: But this method was 1 ce 
ate terwards altered, and by a late rule made in Hilary term, 1543 
file. * if the amendment be within a narrow compaſs, as by addin dC 
New ingrofſ- a party, or words omitted by miſtake, the original bill mz ſts 
ment in what be amended upon the file; but if the amendment be het 
© caſes, derable, or if any part is to be firuck out (for by the rule u aſw 
bill is to be erazed) then a new bill is to be framed, and y zer 
be ſigned by counſel and attorney, and affixed to the origin Py 
bill; and this is properly what may be called. an ame 
bill. | | : In 
All the parties If the amendment of a bill is by fixing a new ingroſſimen i 
es the firſt bill to the firſt bill, though the amendment relates but to ſomed on 
8 Parties to the parties, yet all the defendants,” who are parties to the fil g | 
amendment. pill, muſt be alſo parties to the amendment, or the officer vil w 
ſtrike out of the bill-book all the defendants which are omit 1 
in the amendment, and they will be deemed no longer paris ive 
- to the ſuit. ; app 
| Billamended, And a bill amended ſhall be deemed a bill but from the tine my 
_ bo Zerg of amendment, which may be inconvenient in “ the caſed is C: 


b roteſtant diſcoverer, A here priority of ſuits take place; bu ſwe 
ae — a bill is . Wars on the popery Lo if te d tl 
2 276 3 would amend it, his attorney, at the time he mois dif 

| or liberty to amend, muſt at the ſame time pray that it my 

be without prejudice to the priority, and the court will gn WI 

it, and it muſt be ſo inſerted in the order to amend. 


Amended pill if Ir has been ſaid, that if an injunglion be obtained on a bil 
| Joon man an which is afterwards amended, thar the injunction is gone 
l * the amendments: But in Fac. Reg. 210, it is ſaid, du 
amending never moves or touches the injunction. I Cur. uf 

the caſe of Hartwell againſt White, in this court, there 

a rule to amend the dill, the defendant, who had been 
with nN iſſued an execution, and ſeized the good Cha 
of "he plaintiff in equity, and on complaint, the 2 endn 


Bilk. Wo 
| ö ' 8 3 , .v ſe 
ntradicted the former" notion, and declared, that a 
le for amending the bill, did not move or touch the in- 
unction, and accordingly ordered an attachment: But the 
ie way is for the plaintiff io move w amend without preju- 
Jice to the injunction. - 0 3 2 


IF exceptions be taken to an anſwer, and the anſwer is re- On 4 map. 
ried ſhort, if the plaintiff would amend his bill, his attor- = 

y muſt move for liberty to amend, which the court will — e ow 
ant, and when the bill is amended, he may, on motion, ceptions, plain- 


btain an order that the plaintiff may anſwer the exceptions tiff may amend 


* nd amendment at the ſame time; and the court wil make bit bill without 
* order, that he ſhall anſwer the ſame in four days after ſer- _—_ bale or; 
1 ce of the order; and if the plaintiff obtains this order be- 277 

(i re the defendant hath anſwered the exceptions, he ſhall pay - 

| o coſts for the amendment, tho the defendant ſhall pay the 

Ke poſts of the exceptions z and the proceedings are the ſame 

1 here the defendant allows the exceptions, and ſubmits to 


aſwer ; for an inſufficient anſwer is as no anſwer. And in ei- 


* er caſe, the plaintiff muſt ſerye the defendant with an atteſted 
ind py of the amended bill. 1 Har. Ch. Fact. 44. zd edit. 
icded 


In the caſe of Coulflon againſt Richardſon, Bunb. Rep. * DEN, a 
don arguing exceptions, they were allowed, whereupon the Without waitiag 
ini obtained 8 order Kg een his bill without . he 3 — 
nending the defendant's copy; the defendant, without wait- eee; 
g for the amendment, put in a further anſwer, and then 

oved to diſſolve the injunction; upon the coming in of his 

ond anſwer. But it was moved for the plaintiff, that this 

wer came irregularly, before he had amended his bill; and e 
appeared, (although delay * on the plaintiff's ſide was fug- - * 278 
ſed) that the plaintiff offered to amend his (the defendant's) | 
py : And the court thought the mbſt proper method, in 

is caſe was, for the plaintiff to take exceptions to the ſecond 

(wer, and to turn the whole amendments into exceptions, 

d the order for ſhewing cauſe why the injunction ſhould not 

diſſolved was ee | A 


Where proceſs of contempt are entered againſt the defendant Bill amended | 
not anſwering, and that the plaintiff would amend his where proceſs 
Il, he is to move to amend it without prejudice to the pro- f contempt aw 


K 2 A bur 


* 


1 This is not ſo in the court of Chancery : And really there ſeems ſome 
of inconſiſtency in this practice in this court, for here, (as in the court 
Chancery) if a bill be amended, it is but deemed a bill from the time af 
dendment ; why then ſhould the proceſs remain or be continued, when 
t, on which was it fonnded, no lonp er exiſts ? And is not the thus contiou- | 
| proceſs, on an amendec: bill, puniſhing a perſon for not anſwering that 
duch was net in being at the time the puniſhment commenced, 


A Bills. \ \ | 


Bill not ts be , A bill being brought, on behalf of an infant, was diſmiſky 
I . in part, upon the merits ; after the infant came of age, hy 
7 c petitioned che court that he might have leave to amend hy 
upon the merits, bill, or be allowed to bring a new or ſupplemental bill, a je 
* 279 ſhould be adviſed ; but the * court declared, there did nat up. | 
pear to be any precedent of an amendment to a bill in a pan, hr 

wherein it had been diſmiſſed upon the merits. 2 William, * 

402. Moſeley's Rep. 68. 


Demurrer for a If a demurrer is brought for a flip or miſtake in the hill 
lip or miſtake and that the plaintiff allows the fame in the four days, and pay 
in che bill, it twentychillings cofts, the plaintiff's attorney may then, upch 
| dog wir motion of courſe, obtain an order for liberty to amend hy 
los the de · ol ho. 1 
dil, 4 Williams, 300. 


pays coſt, he may amend his bill. 


Two bills re- In the caſe of Dawis againſt Fleming and others, and the on 
| apa to 2 trary, in this court, Hilary term, 1754, two bills being referred 
eee wy to g baron, and reported to contain one and the ſame mate, 
general order and the report confirmed; the attorney for the plaintiff, i 
to amend will the ſaid two bills, intending to amend the ſecond bill, mon 
relate only to for the uſual order to amend in general, and accordingly 
the wk, and amended the ſecond bill: But it was inſiſted upon, by Ib. 1 
g cond bill ſe- Anthony Malone, counſel for the defendants, to the ſecond hill - 
and ſo admitted by the court, That this general order could 
only relate to the firſt bill; for, that upon confirming the 
baron's report, the ſecond bill was as much out of the queſſia 4 

as if it had been pleaded to, and the plea allowed, which 8 
was the ancient method, and in lieu of which this practiced 
280 referring the two bills * ro a baron, was ſubſtituted for th 

8 eaſe of the ſuitors. | 


Inſtructions for The amending of bills is unqueſtionably often indiſpenſiby 
amending bills. neceſſary, but 4. method of doing it is almoſt as often 
4 great grievance ; for, in the general, the whole of the on- 
ginal bill, is again ingroſſed, together with the new mattes 
This uſually produces a ſecond anſwer to all that is containel 
An the original bill, as well as to the new matter, and eſpecially 
if the order or ſtyle of the original bill be tranſpoſed or altere(; 
> makes briefs whole volumes and heaps of confuſion : Fer 
- » there is not one attorney or agent in twenty, who has fil 
enough, or if he has ſkill, has time to ſeparate ſuch pam yt 
which are only proper and neceſſary to be inſerted or retain 
of theſe voluminous pleadings, from what is ſuperfluous and be 
cecumberſome; whereas, in the general, in 2 bills 
there is no neceſſity for more than this ; * To charge that the eu 
plaintiF (naming him) at ſuch a time filed his bill againſi ide 
defendant or dana (naming him or them) charging # us 
therein is charged, and for the purpoſes therein mentioned, ern 
and referring thereto, and then introduce the new matter, 3 
| +17 Wy 


1 
# 


matter, ſo as to make it a part of the ſame cauſe, he muſt ds 
it by a ſupplemental bill, but not without leave of the count. 


Afﬀdavit of the And this motion is to be made by counſel, on an affidari 
new matter to to be made by the plaintiff himſelf, on which he is to ſet for 


| ani, - #0 the new matter, and at 'what time 'it came to his knoy. 


notice. of che bedge. 
motion to be given. | 5 n 


RULE.  _ By a rule made the 8th of July, 1715, by lord chief bam 
= © 2 Gilbert, no ſupplemental bill is to be filed before iſſue is * ji 
ined ed. without leave of the court, and upon ſpecial reaſon; 
* 28 but that any alteration of the bill, before the cauſe is at Ila 

3 muſt be done by way of amendment. a 


What to con- And this bill is to be a diſlinct bill, reciting briefly th 
an. proceedings; and then the new matter and proceſs for appen 
| ance is to iſſue on, this bill, as on the original bill. 


Supplemental And it may be brought after publication, or even afe 
_ after pub- hearing in | the cauſe, upon affidavit and motion as afors 


ſaid. 


May be brought ' And where this bill is brought after hearing, it recitesty 

—4 before or former proceedings, and the true ſtate of the cauſe, and they 

. by way of ſupplement, adds the new matter, and ie 
prays proceſs, as in an original bill. : 2 


After publicati- Where a ſupplemental bill is brought after publication, iti 
on, no examina- jrregular to examine witneſſes to a matter that was in iſ, 
pn hc in que. and not proved in the original cauſe, and ſuch proof is no 
_— x od Bagnel, 1725. 1 Har. Cha. Pratt. 273. 3d edit. 


and not proved 
in the original cauſe. 


May be al'ed In a bill of teview, a new ſupplemental bill may be add 
in a bill of re- Hill. 1682, between Price and Keyle, 1 Vern. 135. 


view. 


* 284 * For matters of account, there may be a ſupplement 
—— 3 bill after publication; becauſe the parties examine to f 
hill ona ' ubl:. ers of account before the officer or his deputy after pub 
cation for - n ; and this is from the neceſſity of the thing; becm 
ter of account. the charge and diſcharge muſt be made up privately, bes 

the officer, and therefore the particulars thereof muſt be pr 
ed, ſuch accounts 7 now e by books or notes, a 
merly by ſcores or tallies, one againſt another; and ti 
fore a ſupplemental bill in matter . „ is ſeldom reiws 
So likewiſe a 4 been bill may be for any matier d 
vered after publication paſſed, that was not in iſſue in. 


— 


Bills EE 
ſame ir and where ſuch" fat might vary the deere, but 


fier the. decree pronounced and enrolled, it muſt be by bill 
— and reverſal. See 2 Chan. Rep. 1442. ; 


he plaintiff brought a ſupplemental bill for diſcovery of May be exhi-. 
LO ik wake a — of account, to which the — LON «op 
defendant pleaded the former bill, and that the cauſe was hes on 
heard and an accoun: directed; but he was ordered to anſwer - a 
to all matters in this bill, not anſwered unto in the former 
iſe, but the plaintiff not to reply. or proceed any further 
ithout order; 30 Cha. 2. between Bowe and Shipwith, 3 * 285 
in. Rep. 142. : a 


* 


*If there be no * of the new matter in the ſupplemental If the new mat 
bill, it muſt be diſmiſſed, if ſuch matter is not fully admitted der be not ad- 


n the defendant's anſwer. 1 Har. Ch. Pra. 273. 3d edit. _— gow 


5 ö be diſmiſſed. 
In the caſe of Proby and Proby in this court in Trinity term It muſt appear 
1749, a miſtake was committed in the bill in a moſt material chat the e 
point in the plaintiff's caſe, which was not diſcovered until pay "a | 
frer the cauſe came on to be heard, and was ordered to ſtand ,jainif'sknow- 
ver for want of parties; the plaintiff made affidavit of this ledge at the 
atter, and moved to amend his bill, or for liberty to file a time of fili 


. upplemental bill; but it was inſiſted by counſel for the de- Nis _—— 
| te endant, that there was no inflance where a bill was amended OD to 
* iter iſſue joined, by altering the giſt or nature of the caſe ; Fj. a ſupple- 


nd as the matter omitted or miſtaken was intirely within the mental 
nowledge of the party at the time of filing the bill, it was 
ot within the rule for ſupplemental bills. And that to entitle 
rſon to a ſupplemental bill, it muſt appear by affidavit, 
ther that matter happening prior to the ling of the bill, | 
ath ſince come to tbe plaintiff's knowledge, and not before; 
or that new matter hath come to his knowledge which “ ha * 286 
pened ſince the filing of the bill relative to his relief. On the 
ther hand, the counſel for the plaimiff inſiſted, that a ſup- 
plemental bill was very proper in equity to rectify errors, as 
vhere a miſtake had been committed in ſetting forth a deed, 
r pedigree, but the court would make no rule. 


Formerly they had a manner in Chancery of filiog a ſpecial , Formerly the 

plication, which iy ſetting out of farther facts in ſupport of ne matter was 

e bill; and this created ſpecial rejoinders, ſurrejoinders, ſpecial repliea- 

2butters and ſurrebutters: But this was found to cre tion, but this 

ſerplexities and diſputes, how far the ſubſequent pleadings practice now 

ere in ſupport of the bill and anſwer ; and therefore they but ſcldem uſed. 
e back to. the old and ſolid method of the civil law, by 

ding new poſitions after iſſue was cloſed, and by ſupple- 

ental bills and by making a new cauſe afterwards ; ſo thar 

pecial replications are now but ſeldom uſed, generally, only 

here new matter is diſcloſed by the defendant's anſwer. + 


On 


LC 


Bills. 
New i 


interroga - On a ſu mono dill, the court, upon motion, will I-fe 

Feb leave leave to ade te the firſt interrogatories, Ein 

of the court, but Satories contain nothing but what relates to the ſupplemen, fTu 
relating only to 1 Har. Chan. Pre. zd edit. 273. 


287 * Croſs Bills. 


' ; 0 ; | \ 


The analogy, | AT the civil law, when the reus was brought in to anſye, 
between e he was ſaid to be convened, which they called convent; 
22 OR becauſe = plaintiff and defendant met to conteſt ; and fine 
Is the defendant might likewiſe have demands againſt the plain 
the croſs bill in rr S. A x , Ar 
equi. tiff, he had liberty to exhibit a libel againſt him alſo, whid 
. they called reconventio: If the reconventio came in hefore ih 
lis conteflatio, then both cauſes went pari paſſu. The any 

8 term was aſſigned to both, and the ſame term gim 


publication, but the defendant was to anſiyer on the at 
_ wventio, before the plaintiff was to anſwer on che reconventi; 
becauſe the plaintiff firſt brought the defendant into courty 
anſwer his ſuit; and the defendant's reconventido was only à fr 
zerftructure upon it: But if the reconventio comes in after tl 
Eee there both cauſes do not go pari paſſu; and then 
fore it does not ſtop the plaintiff in the examination of hy 
witneſſes; bur if thi plaintiff be in contempt for not anſutt 
ing on the reconventie, there he is ſtopt from proceeding on by 
own cauſe, for he cannot proceed in chat court, when he& 
parts out of it, and muſt be attached to anſwer. Marama, g, 
2, 3, 4, e. 8 N f 


* 288 * But if the reconventio comes in after publication, it wil 
| ſtop the hearing till ſuch time as the defendant conteftsit 
| becauſe, otherwiſe, if the ' defendant to the original libel s 


| right, he may be injured, as he cannot have a d upon tif 
plaimiff's libel. Ibidem, 357. | | . | 


idem. Our law, touching croſs bills, which is the reconventio will 
e us, * in all things with this; for if the croſs bill cons 
in before iſſue is joined, it goes pari paſſu with the origin 
bill; but if it comes in after iſſue joined, it cannot g „% 
faſſu with it, and ſtops nothing 'rill the plaintiff has incum 
a contempt: But if it comes in after publication, it fi 
the hearing till anſwer, and the rather with us, becauſe it 


deſer 


* * " — * * v \ - = * 1 a . 1 
7 W.. 


ö 
Bills. 
fendant has a right to the plaizriÞs anſwer upon oath, ande 
* WT Ga bil bo ied ater publication, nothing can_'be/ parin |" 
8 | ue upon it, that was in iſſue in che original cauſe. n 


And this croſs bill in equity, is brought by the defendant In what caſes 
a the original cauſe againſt the plaintiff, touching the matter wy ind be 
a queſtion, by way of compenſation. . . 


And when the defendant hath a counter demand againſt the Ibidem. 
Maintiff, although he ſhould in his anſwer inſiſt on that de- | 
and, yet he cannot have a? decree on the plaintiff's bill, and * 28g 
uſt therefore bring a crols bill. RN 
And this bill alſo lies againſt the plaintiff in the original tbidem. © | 


_ 


auſe by the defendant, for diſcovery of evidence only. 
"Bos \ \ — $258 Kot | 

On filing a croſs bill, proceſs of ſubpena is to be ſerved, as The proceed- © 
dn the original bill; and if the plaintiff therein hath anſwered ings — ds 
he firſt bill, and the time for anſwering the croſs; bill is ex- ang on oppi a 
red, his attorney may immediately move the court, that the yjaintiff in 
he plaintiff in the original cauſe, may ſtop his proceedings, the original 
ntil he anſwers the croſs bill, and 4 court will make an cauſe, 
order for that purpoſe ; and a copy of this order is to be ſerved 
dn the attorney of the oppoſite party. | | 


And if the defendant, in the original cauſe, hath fully an- Original caufe, 
ſwered the bill, and the plaintiff in the original cauſe, hath 2 2 1 
ully anſwered the croſs bill, the attorney for the plaintiff in N 
the croſs cauſe, may, on motion, obtain an order, that tbe 5 
original cauſe and croſs cauſe, may be heard together, a copy 

of which is to be ſerved on the attorney for the plaintiff in the 

original cauſe : But notwithſtanding this order, if the defen- 

_ delays his croſs cauſe, that muſt not delay the original 

cauſe. | 


, And regularly, this bill is to de filed before iſſue joined; * 290 
and if it be, both cauſes are to proceed pari paſſu; if not, the Regularly to be 


* * in the original cauſe, ſhall be but ſtopped, until he brought beſore 
e iba ath anſwered the bill in the croſs cauſe; but after he hath iſſue Jo 

de 1 anſwered, he muſt have an order to proceed in the original 

Jon cauſe, which the court will grant him, on motion of his at- 


torney, unleſs cauſe in four days, and this order is to be ſerved Phintiff when 
on the oppoſite attorney: And if no cauſe be ſhewn, either by he hath anſwer- 
filing exceptions to the anſwer, or otherwiſe, in four days after ed the croſs bill, 
ſervice of the order, upon affidavit of the ſervice thereof, and 3 
upon producing a. certificate of the officer of no cauſe ſhewn, yawn 


and upon an attorney's motion thereon, the order will be * 
made abſolute. | 


- 


; 


* 
1 


ereſe bill, wich- that the plaintiff, in the original cauſe, ſhould flop until h 


bdill muſt be 


| the original muſt generally anſwer before he, in the laſt, ſhall be compelled 
e ſe, to put in 


And an inſuſſ- A. brings his bill againſt B. and C. who put in inſufficient 


* 
# 
A 

* 


Croſs bill, after In the caſe of Braduil againſt Cæven, & e contra, in thi 
ue joined, nnd court, Mich. 1751, a croſs bill was brought after iſſue joined, 
3 Fmt, and after the plaintiff, in the original-cauſe, had examined ſe 
* ah red veral witneſſes ; but the defendant, in the croſs cauſe, having 
to ſtop until he applied for time to anſwer the croſs bill, the court upon motim 
anſwered the of the plaintiff's attorney, in the croſs cauſe, made an orde 
out prejudice to anſwered the croſs bill, but without prejudice to the examim 
_— OS: tion of his witneſſes. in the original " ph Sed quer. if thi 
* 291 ſhould not have been on ſpecial application by counſel, on ay 
2 tice, as it is in Chantery, : a 
But the croſs But it muft be brought before publication is paſſed in the 
nei e a original cauſe, and nat after, 2 the plaintiff, in the crok 
gt” po 2 cauſe. will go to hearing upon the depoſitions already pub 
3338 origi- liſhed-; becauſe of the danger of perjury and ſubornation, i 
nal cauſe, e: the parties ſhould, after publication of the former depoſitions 
cept the party examine witneſſes de novo, to the ſame matter before examined 
wall go to hear- unto; and in this caſe, the croſs cauſe may be heard on hil 


pk . and anſwer, at. the ſame time with the original cauſe. 


y publiſhed, and then both cauſes may be heard together. 


Unleſs one But if there be croſs cauſes, and one of the plaintiffs omit 
plaintiff forgets to ſerve ſubpœna to hear judgment, his cauſe ſhall not come ut 
to ſerve fub- at the ſame time with the other, except the other party ca 


— echongg ſents. Sed vide, poft. pa. 294. 


Defendant in Where there are croſs bills, the defendant, in the firſt bil. 


to put in his anſwer, or before he can ſtop the plaintiff in ihe 
e _ original cauſe. See Moſeley's Rep. 58. But ſee allo Bunb. Ry: 
can ſtop the 124, where it is ſaid, not unleſs proceſs be taken out on the 
intiff in the original bill: And that a letter miſſive to a peer, though 12 
rſt cauſe, if ſack a proceſs as * ſubjects the party to a contempt, yet in 


22 8 this caſe it is ſuch a proceſs as gives the party, ſuing it ou, 


inal bill priority of ſuit, 
„ | 
Unleſs the firſt But if the plaintiff, in the original bill, will, after the crol 
bill be amended bill filed, amend his pill in things material, this amended 
— crols bill bill, as to the amendments, is a new bill; and the plaintiff in 
gf the original bill, ſhall be obliged to anſwer the croſs bil 
(which was filed prior to the amendments made to the original 
| bill) before ſuch time as the plaintiff, in the original bill, ſhal 
have an anſwer to his amendments; and as the amended bill 
muſt be anſwered altogether, ſo the priority, in ſuch cal, 
ſeems to be loſt as to the whole. 2 Peer Wilkiams, 435. 


tient anfwer is anſwers, and prefer their croſs bill againſt A. afterwards Þ 
no auſwer. becomes 


. > Bills. : 

TW F f 

becomes a bankrupt, his aſſignees bring their bill, in nature of 

bill of EE hind A. they ſhall not go on till C. has _ 
anſwered /'s bill. 1 Peer Williams, 266, ODS [As oe 


1 Mer \ 

tn But in the caſe of Hornby againſt Pemberton, Moſeley's Rep. 58, Anſwer, in the 
der he anſwer was adjudged inſufficient ; but the defendant hav- _— cauſe, 
| be ng ſworn in his anſwer, that eight hundred pound was really play ot cam 
im. due to him, and not being able to put in a further anſwer from ing ſworn 800). 
thi omſlantimople, * where he reſided, 'in leſs than two years, the was due to him, 


ourt ordered, that the allowing the exception ſhould not hin- and nat being 


ler the defendant from getting an anſwer to his croſs bill, and ble to put in. 


hat he might proceed at law, ſo far as to aſcertain his debt, mains Ac» of | 


\ the notwithſtanding the injunction. Op - where he 
reſided, in 
— han two years, the court gave him leave to proceed to get an anſwer to his croſs bill. 
| | * 293 
n, if 


Where acroſs bill is filed, when the original cauſe is in the Croſs bill when 


on my 
ined paper of cauſes to be heard, although the plaintiff, in the ori- — * 


vinal cauſe be ſerved with ſulpæna, and a rs thereon, yet : 
f he can, before his time for anſwering is 3 bring on * js opt poo 
priginal cauſe, the plaintiff, in the croſs cauſe, cannot ſtop nal cauſe ſhall 
him from going to hearing; but when the time for anſwering be ſtayed. 
is out, if the defendant in the croſs cauſe, enters a rule for a 
dedimus, of gp time to anſwer, or that for want of either, 
the plaintiff, in the croſs cauſe, enters an attachment, then he 
an ſtop the plaintiff in the original cauſe from going to hear- 
ing, until he anſwers the croſs bill, by a motion of courſe, ro 
made by his attorney: This cd ik 1s the ſame in the 
Chancery and Exchequer. 


If a croſs bill be filed for relief, or for diſcovery only, the The anſwer to 
defendant's anſwer thereto may be given in evidence, on the the croſs bill 
hearing in the original cauſe, although the croſs cauſe be diſ- may be given 
miſled by the plaintiff himſelf, or by the defendant for want 2 
of proſecution, and “ alſo, though the croſs cauſe, if the bill miſſed. 
be for relief, be not ſet down to be heard, an order being firſt » 294 
conceived for that purpoſe : And if both cauſe, and croſs cauſe ;, 9 


be ſer down to be heard together, the plaintiff, in the croſs 3 


cauſe, need not ſerve ſubpena to hear judgment on the plaintiff ing both cauſes 
in the original cauſe. . | together, the 
plaintiff, in the 
_ croſs cauſe, need not ſerve ſubpena to hear judgment. 


iginal f 

ſhall Croſs bills were at firſt unwillingly allowed of; the court Croſs bills when 
d bil foreſaw great inconveniencies from them, and the rules relat- and for bop 
 cale, ing io them, were introduced by Sir Nicholas Bacon: They are ins naw; pet 


in nature of a defence, and were allowed of, that the party 

might more fully have the benefit of ſomewhat he could not 

ſo well profit himſelf of, deing a defendant, though it w_ in 
iſſue 


Matters exa= iſſue in the other cauſe; but they cannot examine to the ſame 
| 1 1 =_ matters examined to in the original cauſe, after publication, na 
OT los after the matters, in the original cauſe, are ſettled by the dectet; 


ſled, or ſettled as appears from the motions, that are ws fe made to en. 
by the decree, large publication in the original cauſe. Cur. Cane. 323, 14 
cannot be exa- 397 1. . | TH 
mined to in the 5 | i Fs, FO 
2 No examination will be admitted upon a croſs bill to 
ou the croſs bill, point examined to, and publication paſſed, or ſettled by the 
when, decree upon the original bill; nor any witneſſes examined 

' who» might have been examined, upon the original hill 

* 295 without leave of the court. Moſeley's Rep. 382. 


Croſs bill aſter a Where a cauſe hath been heard againſt a defendant upon x 
decree on a bill ſequeſtration, and a decree to have the bill taken, pro confeſs 
— dug de and the ſame confirmed and enrolled, and the «-i2ndant ſe 
e — with ſuch decree, and an attachment iſſued for non- performance 
formance there thereof, it is ſaid he ſhall not be admitted to bring a croſs ill 
of, en what without depoſiting in court the money decreed, if the dec 
conditions. be for money; and alſo, the-coft expended in that cauſe, a 
giving good and ſufficient ſecurity for the performance of the 
decree, within ſuch time as. the court ſhall direct, and fir 
paying down, to the plaintiff, ſuch coft as is decreed to hin, 
and the coft expended ſince the pronouncing the decree, with 

the coſt of taxing the ſame. | 


* 


The reading of The reading any of the pleadings or proofs, &c. in a cr 
e (So cauſe, on the hearing, in the original cauſe, muſt be 1 
oe deg = precedent order, on a motion made for that purpoſe. ( 
the hearing in Can. 298. and ſo vice verſa. But where the two cauſes are ſa 
the original don to be heard together, there, the depoſitions, in the ore 
cauſe, muſt be cauſe, may be read in the other cauſe, without any motion 
N 8 order for that purpoſe; but a prudent agent, will, at all even 
Purpole. be provided with the order. 


* 206 On a croſs cauſe you may give in evidence the depoſitions i 
Where depoſi- the original cauſe, but iſſue muſt be joined in the croſs cauſe; 
ions in the ori- and though the rule be, that there can, be no examining ake 
ginal cauſe are publication, and therefore the plaintiff, in the croſs cauls 
n 8 ſhall not be at liberty to prove his bill; yet it ſeems hard that 
dence Mie the defendant, in the croſs cauſe, in whom there is no defaul 
miuſt be joined ſhould be deprived of proving his anſwer. _ 
in the croſs. © 
cauſe. Examinations on the croſs bill, by the defendant to prove his anſwer. 


Original bill, | If a bill be ex hibited in one court of equity, there may be 


3 acroſs bill in another; as if the mortgagor exhibits a bill 0 


ferent => redeem in the Exchequer, the defer-dant may bring a bill u 
2 * Chancery to forecloſe. 1 Vern. 221. 8 


li 


| Bills, 5 | 
If in acroſs bill, any matter be charged, which was Within Matter charged 


' knowledge, at the time he put in his anſwer to the in croſs bill 
4 Laab bill, hich be might have made part of this defence, 8 
en. nd the croſs bill is diſmiſſed, it ſhall be diſmiſſed with anſwer to ori- 
—_ | ba gioal bill, and 
> it is diſmiſſed, it 


ſhall be with coſts. 


any | ant 4 . me 
the In the caſe of Magennis againſt Nouri, f9 e contra, in this Phintfff in croſs 
el 5 mrs une 1750, the defendant in the croſs cauſe, who _ puts 51 
il as plaintiff in the original cauſe, having anſwered the crofs ;-*-- plain 


jill, obtained an order, before the plainti 's time for except- ann 
ng was out, for liberty to proceed in the ® original cauſe, being anſwers croſs 
topped by a former order from proceeding until he had an- bill; he anſwers 
wered the croſs bill, and then filed exceptions to the defen- roſs bill, but 
ant's anſwer in the original cauſe; whereupon counſel for before time for 


e plaintiff in the croſs cauſe moved to ſet aſide the ſaid: laſt e ev. 


bil der for liberty to proceed, and that the plainriff, in the ori - to proceed in 
tee inal cauſe, may ſtop until the time for excepting to the an- original cauſe; + 
e, wer, in the croſs cauſe, was expired, purſuant to the firſt and then files 

{ the 


rder ; but the court would make no rule, being of opinion to de- 
hat the exceptions filed by the plaintiff in the on ax — — 
ere no proceeding within the meaning of the firſt order: cauſe, and held 
beſides the condition or foundation, on which the firſt order regular. 
as obtained, was, that the defendant in the original cauſe * 297 
ad fully anſwered the bill. | | 


by a Upon acroſs bill againſt a parſon to diſcover what ſort of An original and 
Go ithes, in 3 he claims to be due to him, for that the 28 Frugg 
re ſa arſon in his bill demanded two different manners of tithing ; Mn, ih 

een e court held, that in ſuch a eroſs bill, the plaintiff need not plaintiff in the 
jon t title himſelf to the juriſdiction of the court, becauſe the croſs bill need 
ven rols bill is grounded upon another bill here in court. Har. not intitle him- 


3 ſelf to the juriſ- 
60. Beſides, it is in the nature of a defence. pr Fo 9 
court. ' 

So if a man be ſued here in the office of pleas, he may have Nor in a bill ts 


ons u 

. n Engliſi bill to be relieved againſt the plaintiff, without “ ſet- be relieved a- 
g ahe ing forth matter of juriſdiftion. IBidem. But in either caſe, gains Y _ as 
cauſe tcan do no harm to ſet forth the juriſdiction, and will avoid pred | 
rd that ligation, | * 208 
lefault 9 


Upon a croſs bill if the plaintiff in the original cauſe, be ' Plaintiff, in ori- 

put of the kingdom, upon affidavit thereof, and upon motion ginal cauſe, out 

f the attorney for the plaintiff in the croſs cauſe, the court of the kingdom, 
ill order the ſervice of the e for the plaintiff, in the on. ade, it 


» riginal cauſe to be good ſervice of him; but an affidavit to — — 4 
na hat 2 . . 
* purpoſe muſt be produced, although it ſhould appear by fervice of his 


| attorney to be 
od ſervice ; but there muſt be ſuch an affidavit, although it ſo appears by the original bill 


> the 


. — 


3 Bills. 


the original bill, that the plaintiff was out of the kingdom x 
the time of filing it, as be might after that, and before the ap- 
. plication for ſerving his attorney have come into the kingdom: 
50 determined in the caſe of Bruncher and his wife, again 
Nichols and his wife, and the contrary, in this court, 4th DF 
cember, 1756. 


— 


How the plain= When the plaintiff, in the original cauſe, hath anſwerel 
tiff in the ori- the croſs bill, and that the time for excepting is out, his ano. 
8 ney may then, on motion, obtain an order for liberty to pro- 
he Rach anſwer. ceed in the original cauſe, unleſs cauſe be ſhewn to the om 
ed the croſs bill. trary in four days after ſervice of the order; and if no cauſe 
be ſhewn then, on affidavit of the ſervice of the order, and: 
222 certificate of no cauſe ſhewn, the court, on an attorney 
299 motion thereon, on the fifth day after ſervice of the order, 
8 mate it abſolute, and the plaintiff may proceed in hu 

cauſe; 


% 


How. far the Where a croſs bill is filed, and the plaintiff therein hah 
order for the anſwered the original bill, and hath obtained an order for the 
racy _ plaintiff, in the original cauſe, to ſtop until he anſwers the 
2 0 he Croſs bill; this order can only extend to the ordinary proceel. 
anſwers the ings in the original cauſe, ſuch as replying, &. thad is, tha 
crofs bill, is to the plaintiff ſhall not take any fteps, to bring his cauſe to : 
extend. hearing, until he has anſwered the croſs bill, (which is gene- 
rally for the diſcovery of evidence, which the defendant car 
not have, but from the mouth of the plaintiff,) but cannot in 
ſenſe or reaſon, be ever conſtrued to extend to the . 
of any ſpecial motion, in the original cauſe, on any inciden 
or collateral matter. Lord How:th againſt lady Howth, in 
Chancery, Hilary term, 1756. 


Bu. 


Bill of Interpleader. 


E bill of interpleader in equity, is the ſame with the A bill of inter- 
tertius 3 in the 2 law; which, in both 3 in equi 
aws is, where a third perſon, who“ is not party in the IS A OR 
rſt cauſe, ſuppoſes he has a ſeparare intereſt, in the matter interveniens, in 
n queſtion, and comes to remove either the plaintiff or de- the canon law. 
* and in ſuch caſe, in this court, the fertius interve= * 300 
ene, or ſuch third perſon, is to file his bill againſt the firſt or it may be to 
ther defendants, praying to be relieved according to his remove either 
icht: Whereupon the firſt plaintiff makes the ſecond a de- the | plaintiff or. 
ndant, in order to interplead and conteſt the right; or, if * 

e firſt plaintiff does not make him a defendant, then he may 


= II et me 2 T_T ww 


1 hibit his bill againſt all the other parties, and pray that they * 
* ay interplead, and that the court may order and decree to : 
rel hich of them the thing in demand belongs; and further, as 
4 is caſe requires. As if a man, as a — brings his 
ha ill againſt the mortgagee to redeem, another perſon. 
| ho has a right to redeem, prefers his bill againſt both to re 
by ove the ert plaintiff, and to redeem. from the defendant. 


if the mortgagor brings his bill againſt the mortgagee, to 
deem, an 5 of the mortgagee may bring Fis bill 
gainſt both, to remove the defendant, and to receive the 
oney on the redemption. Maranta, 272. Gail, 172. 128. 


arriſon's Chan. Fract. vol. 1. 274. 3d edit. a 


* 


So a tertius interveniens, or interpleader, may come in to aſ- or to aſſiſt ei- 
ſt either plaintiff or defendant ; as if there be tenant for“ life ther plaintiff or 
nd remainders in fee, ſubjeR to a mortgage, and tenant for deſfendant. 

fe prefers his bill againſt the mortgagee to redeem, be in re- 301 
ainder may 4 bill to pay off his proportion, and be 

into the redemption: So, if there be a rent- charge granted 

tof lands, previouſly ſubject to a mortgage, and the mort- 

gee prefers his bill to forecloſe, the grantee of the rent- 

harge may prefer his bill againſt the plaintiff, in order to 

ome in and aſſiſt the defendant, by tendering of the money, 

d to fave the eſtate, out of which his rent charge is to come; bs 
t then the tertius interveniens muſt not collude with either 

arty, for he cannot intervene by fraud or colluſion to em- 

arrals another man's ſuit, i 


There are alſo other bills of interpleader, as where there A biil of lnter- 


re ſeveral claimants, and a third perſon, not knowing to Pleader may be 
. where there are 
ſeveral claimants of a debt or duty, and 8 third perſon fears he may be harraſs'd. 


which 


y 
* 


f . 


which of them he ought of right to render a debt, or duty 

pay his rent, fears he may be diſtreſſed or haraſſed by ſome i 

them, and therefore prays, that they may interplead, ſo thy 

the court may judge to whom the thing belongs, and þ 

thereby aber A fafe; on the payment thereof; and this h 

may do whether any ſuits be actually commenced againſt hin 

2 in law or equity, or is ny in danger of being ſued, or ns 

392  lefted by the parties, as when * two perſons claim the my 

F E rm ner of tenants, then the tenants may prefer an interpleading il 

y differen againſt both of them, and the court il by inju hon. 
the 1 


landl d » . "IF. . — » a 

15 wil bill, top the parties from diftraining ; but then, 1255 muſt 
diſtraining ; but only file an affidavit, that they don't collude with any of te 
_— is to be E and therein ſet forth the ſeveral allegations in thehil 
pin pr 1 9 Out muſt alſo bring the rents into court; for unleſs there beg 
eh of che ſtake in a court of e uity, the court will not hinder the clan 


allegations of ants. by their injunction, from, proceeding at law. Ca. bg 


| the bill, and the Maxims in Equity, 32. 
rents are to be 6 + Hg 
lodged in court, T0 l | yer ib 
A bill of inter- When a third perſon comes to remove either plaintiff & 
_—_ ds ad- fendant, or to aſſiſt either party, he muft come before th 
er, e. decree, or elſe it is diſcretionary in the court, whether 
: will ſtop the execution of it; and they never do, wheat 
can be made appear, that the party knew that the cauſe va 
in conteſt, and yet ſtood by without claiming ; for then, zh 
the decree, ſuch „ne is preſumed to be malicia, 
in order to hinder the ſentence. * ah 
This bill ſhall In the caſe of Donnell againſt Baillie, in Chancery, Mick, ini 
not be diſmiſſed, a motion was made, upon a certificate of no, replication, 
for axxo robe diſmiſs a bill of interpleader, to prevent diftreſſes upon bring 
nonePp'y'"s- ing the rent into court; but the court was of opinion, dz! 
383 bill of interpleader in this “ caſe, ſhould not be difmild 
85 tho' the plaintiff ſhould not reply. ates 
The tertius in- Where the plaintiff can, and will make the tertius intervns 
terveniens when à defendant, and thereby anſwer all the purpoſes in his bk 


made 3 there ſuch third perſon will be obliged to diſmils his bill 


his bill. ; | | | | plans; 48f 
Death of plain- If a cauſe has been heard, upon a bill of interpleader, ut 
tiff, in a bill of trial at law, directed to ſettle the right between the defea# 
«tg 2 anrs, there is an end of the ſuit, as to the plaintiff; ſo in 
0" in what if be afterwards dies, the cauſe ſhall ſtill proceed. and the 
caſe no abate= needs no revivor, each defendant being in the natiire 4 


ment. plaintiff. Ruled upon motion. 1 Vern. 21. 


There muſt be In the caſe of Errington againſt the, attorney general, ani i 
' an affidavit an- executors of Sir Rand. Knipe, Bunbury Rep. 30 3. upon a bil 
— * to the interpleader, it was agreed per curiau, by there is a nec"! 
* of annexing an affidavit to the bill, or elſe it is demurrablets 
But the reporter makes a query, if there be any n s bh 

'S | | 


PF 


1 
Bil. | 
vhare only private perſons are concerned. But this ſcam#'to 


4 be, or not to be neceſſary, according to the circumſtances Y 9 
ha attendingthe caſe. ee 8 

& In the affidavit; to be rinexed to this bill, the plaintiff muſt The affidavit to 
in ſwear, that he doth not in any ſort collude with the * defen- ” —_ to 
Ms- dants, Or any of them, touching all, or any of the matters bl _ 
n in queſtion in the cauſe } anti that he doth not exhibit it at pon i 

bll the inftance, or requeſt, or, with the priviry, of this bet: pork 

fy dants, or any of them, or rou hany ud, but of his own 

ee will, in order to be indemaified, and to avoid being dou- 5 

i bly vexed, touching the matters contained in his bill. 

bil | f ; | 

den . 

an. 

1 


A Poſſeſory, or Iujunction Bill 


PHE poſſeſſory, or injunction bill, is a ſummary method Poſſefory Bit 
of proceeding, which - hath been, for many years paſt, What. 

practiſed by courts of equity in this kingdom, and is uſed for | 

he reſtoring of parties to the poſſeſſion of their lands, who 

ave been forceably or fraudulently diſpoſſeſſed, or for quiet- 

g parties in — according to the different circum- 


lances of the caſe, 


And theſe bills are very frequent in this kingdom, by rea- Their inſtituti - 
n that in the many rebellions and troubles, which have hap- on, and the 
ened here, from time to time, the proteſtants were robbed uſes thereof, 
nd plundered, and their houſes burnt, with their effects 

herein ; by which means, their deeds and titles have been 

ſt or deſtroyed, which rendered the poſſeſſion the beſt title 

d many * eftates, and therefore it was found neceſſary to * 305 
uard that poſſeſſion againſt force or fraud, and to reſtore the 

derſon fraudulently or forcibly diſpoſſeſſed, until the right 

ould be tried, by due courſe of law: Wherefore if it a 

fears to the court, that the perſon who has been diſpoſſeſſed = 

r diſturbed, has had a peaceable and quiet — woo, for — | 
bree entire years, before the filing of the bill; ſave the force Poſſellion the 
diſturbance complained of; they will reſtore him, as poſ- — W 1 1 
hon is the ſemblance of right, and the party giving the dif- pate bills, = 
dance, ſhall be left to his remedy, in the ordinary courſe the right. 
ow, either by an ejectment, or otherwiſe, as he ſhall think 

oft proper. EY 


You, L L Theſe 


Wen firſt uſed © Theſe bills are ſeldom or never uſed in England, and the firh 
inſtances of this 2 poſſeſſory bills here, are to be mat 


here, and on 
what founded. 


an inſtruction to the pre 


* the courts of Charicery. and Exchequer here, which inſtruction i 
in the following words, 10 wit: 2 


#* 306 


kbidem. - 


Aud the ſaid lord deputy and counſel, do likewiſe by 
theſe preſents, * give full power and authority, to the lord 


vince, ſhall. be riotouſly, forcibly, or fraudulently difſcized 


lands, and hereditaments, until the title or intereſt of the ſame 


of complaint, hath alſo alledged matter of equity, and 6 
proved the fame, as the court ſhall fee cauſe to decree for hin 


thereupon.” See the 4oth inſtruction, of inſtructions for the 


Proper hs the juſtices of the peace, being often found * 


with in the preſidency courts of Munſter and Connaught ; ſot 
we find, that in the 13th year of king James the 1ſt, there wa 

— and council of Munſter, which 
plans out the method of proceeding on theſe occafiong, in 
pretty much the ſame way, which has been ſince purſued, hy 


preſident and counſel, or any two or more of them, (whereof 
the lord preſident for the time being, ſhall be one); if an 
perſon that hath been by the ſpace of three years, quietly i 
the ſeizin and poſſeſſion of any lands, tenements, or hereditz 
ments, either of freehold or other term within the ſaid 


expelled, or put out of the ſame; or holden out with force; 
or otherwiſe ſhall be vexed with often and continual ſuits, and 
diſturbances, that in ſuch caſes, though the party grieved may 
have ordinary remedy by the common law, they may up 
complaint thereof made unto them, by bill or information 
make order for the ſettling, quieting, or reſtoring of the ſame 


ſhall be decided, or tried by the due courſe of the comma 
law, as to their diſeretions ſhall. be thought fit. Providedtha 
in ſuch caſes, the ſurmiſe of the force, or contigual vexatia, 
or diſturbance may be traverſed; and if the ſame. be not ſub 
ficiently proved by the plaintiff, according to his complain, 
then the matter ſhall be diſmiſſed with good cofts, to le 
awarded to the defendant, except the plaintiff in his ſaid * hill 


lord preſident and council of Munfter, zoth May, 1615. 


Now, it is highly probable, that this inſtruction as to tha 
part of it which relates to force, was grounded upon the fi 
tutes of 8 Hen. 6. and 10 Cha. 1. againſt forcible entries ; and 
it is a generally received opinion, that the proceedings 
courts of equity: on. poſſeſſury bills, were founded upon tle 
ny the ſaid ſtatutes, hae after the ſaid ſtatute 10 Che. 1. 
theſe bills came into frequent uſe-in courts of equity here, if 
ficient and inadequate. 


Bu 


E 


But the true foundation and origin” of theſe bills, ſony Scem rather to 
m 


\ 


rather to be grounded on the pr Aimgs in poſſeſſory actions be founded on 
at the civil law. By that law, if a petfon had been | honeſtly 8 


and fairly in the potion of a thing, for the term of à year, orbce | 

and ws beet os interrupted therein, or diſpoſſeſſed theo — in ſuch 

by force, he might within 22 to be reckoned from the caſes by that 

day he had been turned out © poſſeſſion, make his demand law. 1 

or complaint thereof, in a court * of juſtice, and alledge, that + 108 

at the time of the force or interruption, he Was in the quiet 3 

and peaceable poſſeſſion of the thing in queſtion, not by force, 

fear, ſecretly or precariouſly ; and deſire, that firſt, and before 

all things, the poſſeſſion of the thing in queſtion, may be de- 

creed to him, and that he 2 be put and maintained in the 

poſſeſſion thereof: And in ſuc caſts, the proceedings were in | 
the quickeſt and moſt ſummary manner. And this is the | 
— of the admiralty coutts at this day, where the pro- - 4 

ceedings are regulated by the rules of the civil law. CD! 2 
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And in theſe poſſeſſory actions, the matter touching the poſ- Ibidem. 
ſeſſion, was ſecured and regulated in the firſt place; and when 
this had been diſpoſed of, then only it was, that enquiry was 
made into the right of the rty: And in cafe of moveable | 
things, the perſon who prevalled in the poſſeſſöry ſuit, was | 
very often obliged to give ſecurity, to anſwer his opponent in — 
a petitory ſuit, as to the right, before he was let into; or re- 
— to the poſſeſſion of the thing in queſtion, in the poſſeſ- 
ſory uit. | 0 4 


And the dectee in the poſſeſſory ſuit, ſeems to be founded on Thidem. 
theſe among other reaſons, that the SR was prime facie, +] 
preſumed to be the right owner; and if two perſons pretended | 
to be poſſeſſors, who had been in * po n for the ſpace 4 zog 
of a year laſt paſt was preferred ; and in many caſes the poſ= 
ſeſſion being the only title for the property, and the perf 
who had been in polſellon, rhaps from accidents, not abl 
to give any other evidence of his title than the poſſeſſion, and 
as the law preſumes the poſſeſſor to be the 1 owner, until 


„ 
* 0 . ws 


a better title appears j it might be unjuſt to ſtrip the poſſeſſor * 
) * of that, aki ke en 8 and — A rages a - 2 
wy ſuit, againſt the oa who comes in by force ; and alſo for | 
4 a0 this other valuable end, to preſerve the public peace, and to 
55 prevent the miſchiefs and wrongs which muſt ariſe, from the 
. q * of poſſeſſing things, by a firong hand and ſuperior 

orce. | 


= £ 


By the laws of France, one cannot commence' his action for The law of Wig 
the property, until the queſtion about the poſſeſſion has been France, in 2 
deeided, and that he who ſhall have been condemned. 

has fully ſatisfied the ſentence, dy reſtoring the fruits, and 

paying. the coſts and damages, if any have been awarded: 

And the parties are not ſuffered to join theſe two demands of 

| 1 | 2 5 


/ 


ö | Bills. \ 
the poſſeſſion, and together, in one ſuit, ſo tenacious 
are the French of the poſle and the rights which aacrue 
__._ __ therefrom; and chis " Aa; to have been taken from" the civil 
* 310 law, Is qui deſtinavit rem petere, * animadvertere debet, an aliquo in- 
5  terdifto poſſit nanciſci poſſeſſionem : Quia longe commodius eft ipſum peſ- 
 fidere & adverſarium ad onera petitoris compellere, quam aho poſſidente, 
ßpetere. L. 29. ff. de rei vendicatione. | | | 


* 


Now, by our method of proceeding, in theſe ſuits in courts 
of equity, the perſon complaining muſt in moſt caſes, haye 
been 1n quiet poſſeſſion by the ſpace of three whole years to- 
gether, next before the day of the force committed, which 
requiſite in theſe proceedings ſeems to have been taken from 
the aforeſaid ſtatute. 10 Car. 1. cap. 13, e 


12 "mr; bg There is great variety of theſe bills, which are grounded 

ny upon force; and which follow the ſame courſe in practice as 

q the former: As if by force a man ſhould ditch in another 

aſſage, which another enjoyed for many years; or diſturb 

im in the enjoyment of an ancient water, or water- ceurſe; 

cut down any trees, or build up againſt the windows of any 

houſe, and darken and make the houſe uſeleſs; or if a tenant 

ſhould plow an ancient meadow, or make bricks of the ſoil of 

his landlord's ground; the court of Chancery in. theſe, and 

* 211 uy like caſes, ſtop the parties by * injunction ; and this in- 

Writ of eftrep- junction, is in the nature of a writ of efrepment, at the common 

ment, in what law: Andall bills groundedon theſe, and the like circumftances, 

caſes,  — Where the relief is immediate, are called poſſeſſory bills; and 

the proceeding, is called feftinum remedium, becauſe, the courſe 

taken on theſe bills, is ſhorter than the progreſs of a proceed- 

ing, in any other cauſe. ini OAT 8 

The method of And the method of proceeding, in theſe caſes, is this: 

8 on There is a ſhort bill fled (in which no /ſubpena: is _ 

— 1 prayed, nor is there any anſwer, required thereto) and an af. 

theſe bills, and fidavit made, ſetting forth, that the plaintiff had been in the 

what tocontain, actual, quiet, and peaceable poſſeſſion of the premiſſes for 

3, three years at leaſt, before the filing of the bill; ſaving the 

diſturbances given by the defendant, that his title is flill in 

being, and undetermined, and the force muſt be particularly 

ſworn to, as well as the poſſeſſion; and upon ſuch affidavit, 

and upon producing to the court, a certificate of the bill being 

Injundion to filed, the plaintiff may by his counſel, move the court without 

the party, and notice, for an injunction to the party, and in ſuch caſe, the 
the court will either grant an injunction ro the party, at the 

inftance, or will grant an order for an injunction, unleſs cauſe 

45 be ſhewn to the contrary, within the time preſcribed for that 


* 412 20 uch cauſe be ſhewn, * upon certificate thereof, and pro- 


park, or ſome part of his land; or ſhould ſtop up an ancient 


purpoſe, by the order, and to flop in the mean time; and i 


a__ RR ac 7 oa. 


TE Xx HE ”TW _—=" 


his term, and thereupon a bill is to be“ framed, with a 31 3 
* 9 


Bull. 
9 


ueing an affidavit of the ſervice of the order, the court, on 
— motion, will grant an injunction to the party: But 
this is according to the cireumſtances of the caſe. Custer and 
Norcot, Eaſter term, 1758 ; and Kenna againſt Minnit, and others, 
Hilary term, 1760 both in this court. qo EROS - 


But where a landlord, brings this bill againſt his tenant, Poſſeſſory bill 
for holding ovet after his term . expired, which is a forcible, againſt cow nee 
or rather a fraudulent detainer ; as where a perſon had made And — whie .. 
a leaſe for ſeven years to a tenant, the landlord, or leſſor, the cafes, a trienni- 
day the ſeven your! are expired, or the day after, demands al poſſeſſion - 
the poſſeſſion of the tenant, or leſſee, and he refuſes to deliver nerd not bbs 
it, the landlord need not make an affidavit of a triennial poſ- fron . = 
ſeſſion, and a title ſtill in being as in the other caſes; for in 
this caſe, the bill is founded upon the fraud, in which caſes, 
courts of equity have an original juriſdiction ; for the tenant bo 
is conſidered in equity, as a truſtee for the landlord, and up- 
on this truſt and confidence, between the landlord and tenant, - 
it is deemed a fraud, if he refuſe to give up the poſſeſſion, or 
return it, when his term is expired: But the landlord is to 
make it appear by affidavit, that ſuch a demiſe was, that je 
term in that demiſe is expired, and that the tenant holds over 


prayer therein to be reftored, and an injunction for that pur- 


to be 
poſe, to be put into poſſeſſion of the lands ſo demiſed. © 


to the 
ie 


So when a party, has been in poſſeſſion as tenant for ds The like to be 
years as above, and before that ſeven years be expired, he _ in poſ- 
may have got a further term, ax yaw of ten years from his 
landlord ; in that caſe, the landlord cannot have an injunction, 


| becauſe, tho' the ſeven years be expired, yet the ſubſequent 


agreement for ten years, is a continuation of that poſſeſſion 
which was firſt given for ſeven years; and if the landlord 


| ſhould force or difturb the tenant in his poſſeſſion, he upon 


filing a bill, and ſetting forth his caſe, would be quieted by 
injunction, upon proper affidavits of the matter againſt his 
landlord. ; | N 


There are alſo many other caſes, to which this. remedy Other caſes, 
cannot be extended, if a triennial . poſſeſſion was requiſite ; nial poſſeſſion is 
as where leaſes are made by purchaſers, deviſees, and remain- not requilite, 


der men, on coming to their' eſtates, which are to expire 
within three years. | 


Bur if the leaſe be made, by the perſon from whom the „ „ 
purchaſe is made, the deviſor, or tenant for life, theſe bills do 314 
not lie without a triennial poſſeſſion in the purchaſer, deviſee \ 
or remainder man, becaule the purchaſer, * deviſee or re- 
mainder man had no poſſeſſion of their own, at the * 

5 | their 


N 
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their leaſe, and there is no privity between them and thoſe 


under whom they derive, ſo as io continue to them the con 
fidence and tal which was between landlord and tenant, 


Where were is If it ſhall ap ar, that there has been a mixt poſſeſſion, tha 


mixt polleſſion, is to ſay, a poſſeſſſon, held partly by the plaintiff, and part. 
* ee bi by the deſendant, ſo that it cannot be bald. that either of the 
%* Parties, has had a triennial paſſeſſion, there it ſeems, the 
5 court will not interpoſe by bill of this kind, but will leave the 
The court will parties at liberty to diſpute the right at law : But where there 
& an iſfve, |» ppl a.contrariety of evidence with reſpect to the poſ- 


Tele 15 en 


has had the ſole poſſeſſion for three 9 and the defen- 
dant's witneſſes ſhall ſwear, that he has had it ; there it ſeems, 

it has been the practice of courts of equity here, to direct 
iſſue to aſcertain that fact; as in all other caſes, where the 
vidence is contradictory : So determined in the caſe of the 
lord mayor, £9. and citizens of Dublin againſt Vernon, in the 
court of Chancery, in 1731; and the like determination, was 
made in the fame court, in the caſe of Mar againſt Cahill, 
2318 hich cauſe way heard in Trinity term, * 1745: But the lord 
8 Chan gellor, did not give judgment, until the Hilary term follow- 


a device, Tt has Deen a queſtion, in courts of equity on theſe pills; 
| fhall bereftored here 1 Tot deviſes his lands from the heir, and he enters 


| mo the fr immediately afier the death of the anceſtor, and holds the 


pplletion by force, if the deviſee ſhall be reſtored by this bill; 
ut it now ſeems to be the prevailing opinion he ſhall not; 
for the firſt preſumption is, that the land deſcended, which is 
a probable title, and can only he defeated by eftabliſhing the 
will, and that were to go into the validity of the title; but if 


the heir ſuffers the deviſee to take up the poſſeſſion, immedi- | 


ately after the death of the deviſar, and to hold it for ſome 
time, and ſhould afterwards, and within three years, after 
the deviſor's death, attempt to remove the deviſee by force, it 
may deſerye to be conſidered whether the deviſee, in that caſe, 
as he may juſtiſy a forcible detainer at law, may not apply by 
poſſeſſory. bill, to be quieted againſt force; ir may alſo deſerve 
conſideration, whether in that caſe the deviſor's poſſeſſion 1s 
not continued withaut inrerruption ; and whether that and a 
proballe right may not intitle the deviſee to be quiered againſt 
A . | 
* 216 * Upon Ten; it is generally underſtood, that the appli- 
The poſſeſſion Cation to be reſtsred, or quieted, ought to be made within a 
to be demanded year after the force, or fraud committed: And if the interef, 
Within a year; under which the party complaining derived, be expired, ap- 
but if the in- e * n * 
tereſt of the plaintiff be expired, application is to be made within fix months. 


*% 
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cation is to be made in fix months Her ſuch-oxpication, of 
m_ will make no order; unleſs he- mee it appear, that 
he held over, as tengnt at will or by ſome new leaſe. | 


fuer. for this ſeems to be a matter not ablolutely ſetiled· 


0 
- 
- 


An objection was made in the cafe of Flack againſt Neſbit, in Plaintiff mull 
chat court; that the plaintiff had not come timely enough; PI in time, 
| and he would have been diſmiſſed, but that he — he AE, 
| did not acquieſce, but had filed two bills before, which were 
diſcontinued, for ſome informality. 


* 


And upon theſe bills, where a triennial 1 ig to be And an 

ſworn to, it muſt alſo appear, the plaintiff has had an actual | _ 
ſſeſſion for that time by himſelf, or his tenants : So deter e year. 

mined in the caſe of Maple againſt Vernon, in _ 1730 upon 

an appeal to the houſe of 1 from an order of the court of | 

Chancery here, although the | + anna on filing the bill had 

ſworn that the premiſſes in diſpute, were his property, and 

that * he had been intitled to, and ſeized, and poſſeſſed there- # 317 

of, for upwards of nine years, before the time of filing his 

bill, by virtue of deeds of leaſe and releaſe, from the lord 

mayor, &c, and citizens of Dublin, 
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But in theſe ſuits, it ſeems that there is no neceſſi to go into The right, or 
the right, ar the title, bur into the queſtion of the {ion only, title, not to be 


ſo that the plaintiff has a title ſtill in being; and a feaſible ti- _— 
he tle will be ſufficient: And in a late caſe between fir Fitzgerald the poſſeſſion 
l; Aylmer, and others plaintiffs, Barnewall Fitzgerald and others only. 
C3 defendants, which depended in Chancery, before the late chan- 
* cellor, lord viſcount Jocelyn, upon a poſſeſſory bill, an iſſue 
q* being directed, upon the trial at an aſſizes, the plaintiffs were 
1 ſuffered to go into evidence, of the original right and title, to ; 
di- the lands in queſtion ; whereupon the jury found a verdict for ; 
me the plaintiffs : But upon ſhewing this matter to the court of 
er Chancery, his lordſhip was pleaſed to ſet aſide the verdict, and 
, by ordered a new trial, and afterwards, upon the ſecond trial, the \ 
— parties not being ſuffered to give evidence of any matter, ex- 


cept ſuch as tended to ſhew the triennial poſſeſſion, the jury 
found a verdict for the defendants ;, and — plaintiffs having 


F 2 to the preſent lord chancellor for * a new trial, it was 318 
ms refuſed, and the cauſe being afterwards heard, an injunction 


went to the ſheriff with coſts. 


If the defendant, being ſerved with the injunction, delivers — — 
up the poſſeſſion, or ceaſes giving freſh diſfurbances, there is n the poſſeſſion 
an end of the ſuit; and in this caſe, the plaintiff has no coſt. be reftored, 
See the caſe of the executors of Magee, againſt Hodghkinſon, in there is an end 
this court, Hilary term, 1754: But if the defendant refuſes to of the fuit, and 
zive up the poſſeſſion, or to quiet the plaintiff, the plaintiff nod query =" 
ton ſhall, upon affidavit of the ſervice of the injunction to the I - "i 

party, and of the detgining of the poſſeſſion, or of continu- Ne n 

ing s 


. 4 22 
9 7 * * 
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. . 

| Ing of the force and diſſurbance, have an injunction to th 
: eld and ſometimes an attachment ; S | Aefrnde 
will juſtify his right to the poſſeſſion, &c. and then he muſt 
appear, as on an attachment, and put a rule on the plaintiffs 
exhibit his perſonal interrogatories, as in caſe of any other 
- contempt,” which being done, the defendant muſt anſwer 
3 them in time, or an i junction will iſſue to the ſheriff on a 
; oat from hackief remembrancer of no anſwer being 


, 


Injunction to on ſervice of an injunction, to the party, the deſendant 
- the party, the has eight ſmipg days to appear after ſervice, and if no' *' 


time for appear- of ; ce, | 

inn there. pearance be entered in that time, the plaintiff may, on af 

1 * 319 davit of the ſervice, move for an jnj Gon to the ſheriff 
ones n e . 


Appearances And note, the appearances upon theſe contempts, are to be 
pon the at- in open court, 34 is, when Ahe attorney for The party in 
tachment how contempt moves, that the . proſecutor, may exhibit his inter- 

, tobe. ' rogatories; he at the ſame time, informs the court, that the 
party in contempt conſents to appear, as upon an attach: 


Time for exhi- When the defendant has appeared, his attorney is to put a 
| biting interre- rule on the plaintiff, to file 55 interrogatories; and if te 
gatorics:  '' plaintiff, ſhall not file his interrogatories, within four days 
KAätter ſervice of the aforeſaid order, the court, upon an affida- 
vit of the ſervice. thereof. and certificate of no interrogatories 
being filed, will diſſolve the injunction, upon an attorney's 
motion. - F » 4 a Ki Re” F 


— 


The time for When the interrogatories are filed, then the, plaintiff's at- 
anſweyingthem. torney is to put a rule on the defendant, to anſwer them in the 
aAſual time (which is but four days, unleſs the defendant ob- 
tains ſome further time, which the court will grant, on an at- 

| torney's motion, if the defendant has 'made no unreaſonable 

® 320 * delay;) and if the anſwer be not filed, in four days after ſer- 

„ vite of the order, and no further time obtained, the court, on 
affidavit of the ſervice thereof, and a certificate of no anſwer 

being filed, will, upon counſel's motion, grant an injunction 

f c REO A ne 1s 


* 


i | The perſonal in- The perſonal ewt ares, and the anſwer thereto, are to 

= lame manner, as where perſonal interro- 

thereto, nd Satories 'are exhibited, in aid of an account. See Title A. 
* „ 2 RD 52 ue * 


tetrtogatories : Mok 
* be proceeded on in the 


how to be pro- count. 
ceeded on 


If 


V 


Bulli. e 
Ir the plaintiff ceaſes his proſecution, or neglecta to prove How the defen- 
his caſe, yn the defendant hath anſwered the interrogato- dant is to pro- 
ries, the court, on motion of the defendant's attorney, will ceed, if after he 


order the plaintiff to proceed, and e his contempt in ſome hath anſwered 


reaſonable limited time after ſervice of the order, or the in- 


— ne Ba oe 


. , ries, the plain- 
junction to be diflolyed ; and if the plaintiff ſtill makes de- riff ceaſes hie 
Fault, on certificate thereof, and on affidavit of the ſervice of proſecution. , 
the order, the court, on an attorney's motion, will diſſolve a oY 
the injundtion: But note, the ſhort vacation after Eaſter * term * 321 
is generally not accounted a vacation to examine in. . 
5 In Chancery, the plaintiff is to prove his caſe, in a month af. 


i. ter the defendant hath anſwered the interrogatories, but_ in 
this court, there is no certain limited time. 


% If when the defendant, has fully anſwered, and denied the The cauſe to be 
in contempt, the plaintiff takes out a commiſſion to prove the 8 
* contempt ; and the defendant joins in the examination, when aminatiom. 
he the witneſſes are examined, and the examinations cloſed, u | | 
4 on motion of the plaintiff's attorney, the cauſe ſhall be ſet 
down to be heard on the perſonal interrogatories, anſwers, and 5 


proofs ; and this order is to be ſerved on the oppoſite party, 


and alſo a ſubœna to hear judgment as on other hearings. 
hereafter, Title Hearings. | | | 


y 


pon when he hath examined his witneſſes, may alſo, as to proceed, if 
ſoon as other hearings, proceed to, publication, and the hear- 33 
ing of the cauſe. . | in the exami 
, 2 ion. 
By a rule 6th May, 1718, in all caſes of injunctions to the On injunction to 
party, for quieting of poſſeſſions, where the plaintiff a pears the ſheriff the 
as on an attachment; if on the “ hearing of the caule, the coſts'to be forth- 


| 2 8 q ith paid, 
court ſhall ſee cauſe, to order an injunction to the ſheriff to eu, ge 


quiet, and put the plaintiff into poſleflion of the lands and iffue of courſe 
premiſſes in diſpute with cofts ; that in all ſuch caſes, the for it, and the 
defendant is forthwith to pay down the taxed cofts, or an at- Poſt colt. 
tachment to the purſuivant ſhall iſſue againſt him of courſe, 1322 
and without any motion, and he not to be diſcharged there- 

from, until the coſt, and alſo the poſt coft, be paid, and the 

further order of this court, for his diſcharge. 


** 


The proceedings on injunctions, in nature of writs of eſ. Writs of eftrcp- 
repment, are the ſame as upon injundlions, to reſtore and ment, the 
quiet, fc e F * ö 2 f | proceedings 


» 
/ , 


But after the'party is ſerved with the injunction, he is not Injun&ion to 
to repeat the facts complained ef; as to cut timber, plow an- the party, in 

| f $a +4 what caſes he 
may, and when he may not repeat the fact complained of. 


tient 


the interrogato- | 


And if the defendant, will not join in the examination, the How plaintiff is 


EY 


tient meadow, Ec. within the ſpecial order of the court ; but 


_ Bilk. 


if the defendant ariſwers, and claims an eſtate of inheritance 


to his own uſe, or under ſuch title, or eſtate, as is diſpuniſha- 
ble of waſte, the court will not reftrain him. | 


 InjunQien to 
- the ſheriff u 


the report df: a 
thort anſwer, 
amd hefore it is 


7-Ha$ 


Unlefs farther 
answer be filed, 
before the mo- 
tion for an in- 
junction, but 

not if it be a, 
ſecond ſhort an- 
ſwer. 


Injunct ions to 
the party, he is 
to be examined 
on per ſonal in- 
terrogatories; 
but where a day 
to ſhe w cauſe, is 
given, the court 
will hear him 

by affidavits. 
But if it rs 
by the vlatmif's 

_ affidavits, that 
he hath had the 
poſſeſſion re- 
quired on theſe 
bills, the court 
will grant the + 
in junction. — 

* 324 
Injnnction to 
the ſheriff on 
demurrer to 


this bill. 


The ſeveral ſorts 
of injunctions 


on theſe bills. 


And note, in all caſes of bills for quieting poſſeſſions, the 
plaintiff ſhall have an injunction to the ſheriff, upon the re- 
port of a ſhort anſwer, to the perſonal interrogatories, and 
before it is “ confirmed ; becauſe it it is ſeſtinum remedium; ſo 
ordered in this court, in the caſes of lord King/lend againſt 
Kellen, Hutchins againſt Hutchins, and Morris againſt Morris, Hr, 
1741. | 7 | 


But if a further anſwer be filed before the motion be made 
for an injunction to the ſheriff, the court will receive it, and 
will not grant the injunction ; but this will not be allowed in 
caſe, a ſecond anſwer be reported ſhort, ſo ordered in this 
court, in the caſes Goodman againſt Coghlan, and Morris againſt 
Morris, 24th February 1741. 


The 1ſt of February 1698, the court declared, when an af. 
davit for an injunction is full, they will grant an injunction 
to the party; and if the party has a mind to conteſt the mat- 
ter, he muſt come in and be examined on perſonal int 
tories : but where the court gives a day to ſhew cauſe (which 
is not frequently done) they will hear what defence the defen- 
dant can make by affidavit or otherwiſe. 


But if it appears by the plaintiff's affidavit that he hath had 
ſuch poſſeſſion as aforefaid, the court always grants the in- 
junction; it being a matter of fact to be tried on examina- 
tion, and not by affidavits ; and the injunction is only in the 
nature of a ſummons to the party, to appear and put the 
matter into examination; the proceedings on bills of this na- 
ture, being ſummary as aſoreſaid. 


In the caſe of Stratford againſt Richardſon in this court, 
Hilary 1741, it, was determined that an injunction ſhould il. 
ſue of courſe to the ſheriff on a demurrer to this bill. 


And the injunctions which iſſue upos theſe bills are either 
to gain a poſſeſſion. or 10 retain and defend it; if to gain 3 
poſſeſſion, then they enjoin, that the plaintiff ſhall be reſtored 
and quieted, either againſt force or againſt tenants holding 
over: If to retain and defend a poſſeſſion, then they 1nJoin 


that the plaintiff ſhall be quieted onty. 


As 


As the proceedings in theſe ſuits are quick and ſpeedy, it The pradtiti- 


8 : | ws HP 
hoveth the practitioners to take ſpecial care to conform to er 1 F 
— laid — for theſe ſuits, and alſo, that their clients 2 in. _— 


Y : , : - act in the pro- 
give in full and ſufficient anſwers to the interrogatories ; for cecdingsin theſe 
if the defendant doth not anſwer in proper time, or if his ſe- tuis, 1 
cond anſwer ſhall be found materially ſhort, an injunction 
A will go to the ſheriff. | | 
f In the caſe of Smith a minor, againſt Perry and others in the An anſwer to 
Ji Exchequer in Hilary term 1760, the defendant not having put perſonal inter- 


in his anſwer to the perſonal “ interrogatories in proper time, nw 
4 the plaintiff obtained an injunction to the ſheriff ; — eigh- —.— 
teen months after, the defendant came and prayed leave to file the ſheriff, on 
de BY bis anſwer, 2 by affidavit, that his attorney had miſ- ſpecial circum- 
nd taken the manner of proceeding, as to the time given in theſe =“ 
in WM cauſes for anſwering ; that the defendant Perry had languiſhed 325 
hi under a ſickneſs for a long time, of which he died; and that 
lt as the plaintiff's interrogatories had required the defendant to 

anſwer ſeveral matters as to the title, and the defendant could 

not for a long time come at the title deeds, or the knowledge 
N of the title, ſo as. to be able to give a ſufficient anſwer, and 
* was by the plaintiff's interrogatories led into great difficulties. 
in anſwering, the court upon the particular circumſtances of 
the caſe, were pleaſed to order that on payment of the coſts 


(rt of the application, the defendant's anſwer to the perſonal in · 
. errogatories ſhould be received notwithſtanding the injunc- 
. non to the ſheriff, and the poſſeſſion to he continued anti the 


hearing of the cauſe: And note, in this motion, the caſe of 
Barry againſt Barry in this court, was mentioned by the de- 
endant's counſel as a ſimilar caſe. 


— 


In what caſes injunctions ſhall be granted on theſe bills, and And in chat 


; undi 24 N caſes they ſhall 
2 the proceedings thereon, lee Title Injundions. 8 — — 
$ na- 8 the procecdinge 
thereon. 
court, 
1d if- 
either 
ain 2 REST: 
Rored =, 
olding | 


injoin 


As 
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3 Bu of Review and Reverſal 


Of the method HE ſentences by the civil and canon law, are two fold, 
pan Gag  Interlocutory and definitive. The interlocutory, are any 
civil law. orders prononnced by the judge, in the cauſe touching the pro- 
7 . ceedings, before they come to a definitive ſentence; and the 
_ interlocutory order is always alterable before the definitive ſer- 
tence. The definitive ſentence muſt always be in writing, 
and cannot be altered after it is pronounced and ſigned by the 
judge; but after it is ſo ſigned, there might be an appeal to 2 
ſuperior juriſdiction : But where they were in the laſt reſon, 
as when it came up to the prince, there they might appeal 
from the prince uninformed to the prince better informed, 
which was in nature of a review of i ſame ſentence. Me 
ranth. 362, 363, 364. Vallences, 209. 277. 218. 


How bills ofre- Thus it is in the courts of equity; for all orders are inter- 

view in equity locutory, until they come to the definitive ſentence which is 

— ſigned by the court; for that ſentence, ſigned and enrolled is the 

| definitive ſentence in the cauſe, and all preparations before 
that, are but interlocutory : For the decree pronounced on 

hearing, which is taken down by the regifter, is but an inter 

* 327 hlocutory® ſentence, -till it comes to be ſigned and enrolled by 

the judge of the courr. . | 


The cauſe may | Hence it is, that if the counſel are diſſatisfied with the ſen 
be re-heard, be- tence or decree, as it is firft pronounced, they may fign a pe 
3 tition for re-hearing, and the court will grant one, at leaf 


before they ſign and enrol ſuch decree. 


But no bill of But no bill of review can be brought to reverſe, or ſet aſide 
review is ad» decree, until after the decree is enrolled : But although a d 
. mitted until the cree is not generally to be altered after enrolment, but by 
et is en- pill of review and reverſal; yet in ſome caſes this rule he 
deen diſpenſed with, and the decree rectified by motion q 

5 council; as if part of the decree has been omitted in the e 
In what caſes a rolment, or where an error has been committed by the off 


 elecree may be in the caſting up of ſums, and in ſuch like caſes, where ! 


rectitied by mo- error appears to be only witium ſcriptoris, or the fault or miftak 
vat "= 1% of the officer in making up the decree. 1 


RULE 53. By the 53d general rule, no bill of review and reverſal, i 


Bill of revicw, to be admitted without leave of the court; and except it be k 
in what caſes, ; - 


and the requiſites to be performed, on obtaining it. 
| erro 


Bills. | | } 4 f g x c 
error in law, apparent in the body of the decree, without 2 | _ 


nerment, or further examination of the matter of fact, or ex- 
cept it be on new matter, ariſen ſince the decree, whereof the IM 
rty could not before, have had advantage; which being # 428 
made appear to the court by affidavit, a bill of review may be ' 3 0 
reeds of And in caſe o ne any ſum, the ſame ap- 0 
pearing demonſtratively to be a miſtake in the auditing or 
numbering, the ſame may be rectified" by order without a bill 
14 of review ; and on a bill of review, no proceſs of contempt Noproceſs of 
o iſſue for not anſwering, until the plaintiff in ſuch cafe, contempt” to 
enter into a recognizance to the defendant, with ſecurities of iſſue on theſe _ 
1 a fit penalty to anſwer all coſts and damages, if the ſaid bill be Kerry] 
ſen⸗ diſmiſſed, and alſo to perform the decree made againſt him, E EEE ; 
ne, i ercept the performance of it extinguiſheth the parties right at to cecognizance, | 
he common law, as in making of aſſurances, releaſes, acknow- and the condi- 
o a i (edging ſatisfaction, cancelling of bonds, or the like! In ſuch tion of ſuch re- 
* caſes, the court will diſpenſe with the performance. of chat nlance. 
1 part of the decree, and he ſhall only pay the cofts mentioned 
net, in that decree, and poſt coſts. See Title Cofls, Title Decree. | 


la the caſe of Grace againſt Rolls in this court, Mich, 17 32, Ibidem. 
te plaintiff obtained a ee for the meſne profits of lands 
in he King's county. Ordered, that the money ſhould remain 
ch is in court, until Mr. Grace anſwered the bill of review and re- 
jerſal, or until he ſhould give ſecurity: to perform the decree 
upon the bill of review and reverſal, if a“ decree ſhould be 329 
n made thereon for Mr. Rolls; and that Mr. Rolls ſhould alſo 
inter enter into ſecurity to pay coſts, if the bill of review and re- 
> by 1er{al ſhould be ilmilled. =_ 


D then the filing of a bill of review and reverſal, the plaintiff order to be ob- 
een ſhould thereupon, obtain an order, for liberty to proceed tained, for li- 
thereon : And in the caſe of Keating againſt Hepburn in this derty to proceed 
wurt, Trin. 1745, it was ee. that no proceſs thall iſ- on this 
ſue on this bill, but by leave of the court, upon counſel's mo- 
lun, and notice, and on giving the uſual ſecurity. - 


A bill of review, and reverſal, ſhall not be admitted, nor Deeree to be 
1” other new bill to change, or alter the matter decreed, un- firſt obeyed. 
ne na e e party hath obeyed the decree in all things, which ſtand 
e 


mp" WP" the ſtrength of the decree only, and wherein the court 
an ſet him in as good a ſtate again as he was, in caſe the 
; brmer decree ſhould happen to be reverſed. Quær. if the 
Te Paintiff will ſwear that he is not able to perform the decree, 
ud will ſurrender himſelf, to lie in priſon, until the mat- 

it be determined on the bill of review. 

rial, 


be off» the caſe of Swift and Lightburne, in 1722, the plaintiff in That rule dt. 
bill of review was obliged only to give ſecnrity “ to pay ipenſed with, 
> ing bur 330 
nat 


de coſs on the bill of review, and to abide the 


, 
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1 | Sd. | 
not to pay down the ſum, adjudged to be paid by the i 
tees? Ye coſt taxed on the firſt Waben en. 1 4 

dered to be paid Lightburne out of the money then in cour, on 
his recognizance. | ; 


[ 


In the caſe of Grace againſt O Hara, in this court, the d. 
fendant entered into ſecurity, to pay the coſts of the form 
decree, and to perform-the decree on the bill of review. This 
bill of review, was as well for error apparent in the decree, x 
oe Io ariſen ſince the pronouncing the decree upon ts 

+ ae bill. | 


ing 


Plaiatiff if poor Plaintiff allowed to 22 a bill of review, without 17 
ony 


may, upon affi- coſts in the original cauſe, he ſwearing he was not wort 


_ 2 pee pounds, beſides the matters in queſtion. 1 Vern. 261. 


review, without paying coſt. 
| 


| | Ch; 

Matter, before But no new evidence, or matter, which might have been 

in the party's uſed in the firft cauſe, and of which the pare had the know- 
0 


— e, — ledge, ſhall be ſufficient grounds for a bi review. 3 0 
bill. Rep. 76. 


No new wite No witneſſes, which either were, or might have been 
neſſos to be exa- mined on the former bill, ſhall upon the bill of review be ex 
mined on this amined to any matter. SDS N 

bill, who were, 

or might have | GS 

begn, examined on the former bill. 


* 22x *® Nor ſhall there be any examination upon this bill, un 

3 y pad ned d. - 

No examination it be to matter happening ſubſequent to the hearing, whic 
to any matter was not in iſſue in the original cauſe, or upon matter of re 
in iffue, in the cord, or writing not known before; for if the court ſhoull 
original cauſe. give them leave to enter into proofs, upon the ſame point 
that were in iſſue, that would be under the ſame miſchief : 

examination of witneſſes after publication, and a manifeſt in 


let to perjury. 


On a bill of re- Upon bringing the bill of review, there muſt be a matic 
view, motion made by counſel, to ſtay the execution of the decree. | 
to be, to ſtopthe 2 

execution of the decree. | | : 


Decree ſeldom | Though there: be uo limitarion40/ the beingings bill of ® 
reverſed after view, yet after twenty years, they ſhall not reverſe a decte 
twenty Years» but upon very apparent and flat errors. See Cha. Ca. 382. 


1 
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The party againſt whom ſuch bill is filed, on being ſerved General dem- 
with a ſubpena, to review and reverſe, and having appeared ter Corey tw 1 
thereunto, uſually puts in a general demurrer, that thedecree into this 4 
is not erroneous ; for he rarely or never auſwers, unleſs or- 
dered thereto by the court. And on arguing of this-demur- r 
xer, the whole matter within the decree is brought in judg- 2 
ment before the court, whether the decree be erroneous or not, 
and it is affirmed or reverſed accordingly. 


* But although matter ariſen ſince the decree, may be in- 222 
\ the WW troduced in the bill of review; yet in the caſe of Bernard againſt Mak 33 #4 
Wodly and Dixan in this court, Hilary term, 1748, it was re- ſince the decree 
ſolved, that ſuch ſubſequent matter, cannot be determined on cannot be deter- 
ing WY demurrer only, and that all facts dehors the decree, muſt mined on de- 


fory ayer on by the bill, and not to come in by way of an- * * 15 
wer only. | 0 for 
| bill, and cannot come in by way of anſwer only. 


be If a man brings a bill of review, to which there is a de- No new bill af- 
«no murrer, and the demurrer allowed, he cannot afterwards ter demurrer 
z bring new bill of review. 1 Vern. 44. 417. S. P. becauſe it lowed. 

| may be infinite, and expedit reipublice ut fit ſinis litium. 


Where a demurrer to a bill of review is allowed, it may Demurrer to a 
be er © corolled ; but if over- ruled, that cannot be enrolled, ſo as bill of review, 
to prevent the demurrer's being re- argued. Hilary 1690, be- as wy 
tween Waots and Tucker. 2 Vern. 120. per cur. ee 
A bill of review, lies not after a bill of review. 1 Vern. No billof re- 


135. 2 Cha, Ca. 133, on the aforeſaid maxim intere reipubli- view, aſter a 
ce ut fit finis litium. ” ; of diull of review. 


| aying down to the plain- performance of 
if ſuch coſt as is decreed to him, os e. Hr . ſince adecree, to have 
de pronouncing of the decree, and the eoft of taxing the 2 bill taken pro 
lame, See Hearing upon bills taken pro confeſſe. as were 
As in the caſe of bills of revivor, ſu alſo in bills of review, Who may bring 
of ine but ſuch as are parties or priyies, can commonly bring Ville of review. 
I] of 1 ; and therefore, a deviſee cannot bring a bill of review z _ 
| Kcanſe he is not in privity : But in ſome eaſes, where a man's 
Mereſt is affected, or he is aggrieved by'a decree, he ma 
ke this bill; as where a pariſh was ſued, and four 25 


. 


* * 
- 
- 
- 
- 


dy. 


7 and ; 
« 5 * B 
: * — * — * 
7 *** : 


- decree. 


. 3 | 

dee pariſhioners named only to defend, another pariſhione 

„ may bring this bill. 1 Ca. Ca. 123. 227. 

The errorsmuſt The matters aſſigned for error muſt appear in the "TAR it : 

appear in the ſelf ; for. being enrolled, it is ſuch 1 muſt be ied by 5 
* itſelf; and no errors can be aſſigned on a bill of review, but 

errors in law; which muſt appear from the facts Rated in the 
; deecree; finceghe court cannot judge beyond that: And if new 


New matter matter be diſcovered afterwards, as a releaſe, receipt, tc. , 

muſt be, by which the party had not knowledge of at the * hearing > an 
Leave of the affidavit thereof muſt be annexed to the bill, and the plaintiff 

Pr may pray the anſwer of the adverſe party, to this new mat- 1 

not being in the ter. 1 Vern. 166. 2 Williams 284. 1 Cha. Ca. 54. 

knowledge of the party, at the hearing. SEES 

A hy 334 BE f | gr I 

A fact miſtaken But if a fact be miſtaken 'ar the hearing, and in the decre- 

at the hearing, tal order, that may be rectified upon a re-hearing. 1 Chu, 

may be reQified Ca. 54. h de 


by a re-hearing. 

Decree impolli- If a decree, or any part of it, be in the nature of things 
ble, contra= impoſſible, or if it be repugnant, one part contradiQtory to 
— or te, the other, it is erroneous, and may be reverſed on a bill of 
eee, Bog review. 1 Ch. Ca. 86. | | 5 ; 


— 


Decree againſta If a decree be againſt a ſtatute, it may be reviewed and te- 
—_— ＋ ir verſed : So if the chancellor errs in a decree, in a matter of 
5 or if law, and it appears within the decree, this decree may be re- 
the chancellor viewed for this error. 1 Roll. Abr. 332. 


errs in law. 


If the chancellor But if the Chancellor errs in his decree upon matter of 
errs in matter fact, the decree is final and cannot be reviewed]; becauſe the 
3 .“ parties cannot go to a new examination of witneſſes now, ſor 
nor can an ei. after publication this may not be done. 1 Roll. Abr. 382. And 

inal bill be Where the decree is final, and cannot be reviewed, it is alſo 
| og but a obſerved, that it cannot be altered by original bill, unleſs for 
but a bill of re- matter ſubſequent : And yet if the chancellor errs in his * con- 
een ſcience, upon a matter of fact, proved before him, there may 


here h A g | 
dog 3 be a review of this matter, becauſe there needs no new - exa- 


on a matter of Mination, but this may be reviewed upon the old depoſitions, by t 
fac. Which is uſual. 1 Roll. Abr. 382. wide Cha. Ca. 45. ber 
2 ä | | 
335 > ' 4 105 4 | part 
It cannot be af Upon a bill of review, the party cannot aſſign for ertor, that der 
Hgned for error, any of the matters decreed, are contrary. to the proofs in the ſo a: 
| _ _ matters cauſe, but muſt ſhew ſome error, appearing in the body of th PC 
—— 8 * decree, or new matter, diſcovered ſince the decree, and t! 
| proofs inthe With leave of the court. 1 Vern, 166. 1 
f | | | | mad 


nee bun et review; ee , eee 


e bring this M.. 
Forgetfulneſs or negligence of parties, under no incapacity, Forg 1 
„ oo foundatiqn for a bill ef review. 1. Her. Ch. Nad. zd aged 
ki edit. * . : 1 + 2 . 1 5 this bill. N 
the And no objection ſhall be allowed upon a bill of review, No bie dien to 
ew that is not 2 for errors. Hits.” . | | * be allowed, but 
Je, e Oe / Ly Wut ie aligned. 
an for error. 


« I Objections 10 a. maſter's. report, cannot be afligned for error, - Objections. to 
a ypan a bill of review. Har. Ca. Trad. Jhidem. JO — 


A fine, and non-c]aim, is a good bar to a bill of review. Eine and non- 
1 Vern. 290. rad hes ; e good 
25 25 bg 70 bar to this bill, 
Cha, In a bill of review, a new ſupplemental bill may be ad- 446 
ded. 1 Fern. 135. 1435 " 1 A ant 
; | bill may be added in it. 
ings It has been infiſted on as a rule, that nothing ſhall be a What ſhall be a 


1 ground to direct a new trial, to avoid a judgment at law, that Fraund for a 
ll of would not be a ground for a bill of review, to reverſe a decree ; 2 of review. 
and that a confeſſiom ſubſequent to the decree; is no ground | 
for.a bill of review, nor is the Want of an evidence, or matter 

d re- which might have been uſed in the firſt cauſe, and of which 

er of y . ad then knowledge. 3 Ch. Rep. 76. 1 Cha. Ca. 43. 


e re- Cha.. Rep. 45. 

| If a feme ſole exhibits a bill, and during the ings Error in the 
er of marries, and no notice is taken of it, but the cauſe proceeds, decree, muſt ap» 
e the WY aud chere is a decree for.the defendant, this will not be ſuffi- Pex" f 


. ory ol the de- 

v, for dent cauſe to reverſe the, decree, being no error appearing in 9 . | 
And the decree, hut a matter which ſhquld have been pl aded in dee N 

s alſo abatement, and of which. the defendant alone might have 

ſs for WY taken advantage, 1 Ca. Rep. 231. | 2 


So if a mortgagor has a decree againſt the mortgagee, to Ibidem. 

have a redemption, and, pending a reference, the ſuit abates 

iri005, BN by the death of one of the parties defendants, but the account 
goes on, and the maſter is attended“ by the executor of the ® 337 

party dying, and makes his report, which is confirmed, and 

r, that decreed: This after twenty years ſhall not be ſufficient error, 

in the o as to intitle the deviſee 7 the mortgagor to a ne account. 

of the 39 Car. 2. between Slingſby and Hale, 1 Cha. Ca. 122: 


After a decree, if the party againſt whom the decree is If aparty would 
made, intends to review it, bur proceeds by way of original crea, by - * 
original bill, the other party may plead the forme — 4 i 
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vill i or with the ceremonies of a bill 
view, the defendant in this new cauſe may nk has 
2 in bar. . 


e c N pe- 


"Ae e In the caſe of Woodley ela FOES and e contra, in thi 
lies not for coſts court, Hilary term, 1748; it was decermined, gs: « op of 
EM review . for coſts antF- e 


'No rely an In the caſe of Taylor «pain 3 3 Willems, 37%, it was 
| _— bill = laid down as a rule, that if a decree be obtained, and that de. 


* cree inrolled, fo that the cauſe c cannot be re- heard upon 
7 de bys bill tion, the party grieved, can in no caſe ſet aſide this ane 
of review. or get relief againſt it by an original bill ; for then the decree; 
of the court would be oppoſite, and contrary, one to the pier 
* 338 which would “ breed the utmoſt confuſion: Wherefore 
SP only remedy in ſuch caſe is by bill of review, ich o. * 
either for error appeating upon the face of the deere, or 
upon ſome new matter, as a releaſe; receipt, &c. proved w 
have been diſcovered ſince ; for, unleſs this relief were con- 
fined to ſuch new matter, it might be made uſe of as a method 
for a vexatious perſon . try yd ml and for 
the cauſe never to be at r 


2 20 cs. a r 


Bill of review, Where a bill of review is eee "Rs matter” r of eq 
meerly on the it ſhould be on ſuch rn as Type vary he ——— 


23 of the court. | oh hu pts 


dence. , | a | | ö on | 
Tbidgm, The ITN; muſt have exiſted at the time of the making 
the former decree, and have come to the roms knowledp 


lince the dete the decree. 


Alſo where it i In a bill of review to set a 80 EY on a verdi 
to reverſe a de- jt is ſufficient, if the new evidence be of ſach a nature, 
cree founded on might, had ir been roduced at the trial, have induced d 
a verdict. . to han: given a different verdict, . 


this 


22 &c, After a decree for enjoyment of lands, a 
econd 


* A | 9 
% p - 


\ * * | 
+ i OE 


NS ANNAN Ion 1 „ 
N a A, 1 en * * War N x r | | f ny 
N original bill, may be a to execute, or confirm a bill 
decree, or to carry an act of parliament into execution; after a decree 


or to revive, or inforce the performance of decrees : A decree” in what caſes. 
has been explained, by original bill, upon a matter ſubſe- 
qaent to the decree, but may not be explained upon a m tter % 25 . 
precedent to it : And this bill lies, to put a period to a tem 

| bill may be exhibited for the meſne profits, and for © 
ſurther aſſurance, &c. See iſt Harriſon's C. Pra8. 292. 3d 
edit. It may alſo be brought to ſet aſide a decree obtained by 
fraud, or colluſion. 1 Can. Ca. 250. 1 Williams, 723. 
Talbot: Rep. 201. But ſee page 337. and 3 Williams, 372. 
See alſo Title Decrers, and Diſaiſſes, © + 1 K 


Where a decree is temporary, or for ſpecial ends, an ori- 11; 
inal bill lies, to ſhew that the purpoſes of the decree are ſa- IP 
and to puta period to it. 2 Ch. Rep. 128. 


No original bill ought to be admitted, to.explain a decree ry;qens. 
2 any matter of fact, precedent to the decree. t Ch. 
45. . . 1 f 


* An original bill, to èxecute a decree. of lar.ds againſt a. 


* 5 AY 
rchaſer, who claimed under parties bound by that decree, ,,. 349 ; 


been allowed good on a demurrer put in by the defendant, 
104. Ca. 231. 2 ; | | 


| $1: + 
If a bill be brought to have the benefit af a former decree, | 
the plaintiff nv examine witneſſes, much leſs the ſame my oy 
witneſſes to the matters in iſſue in the former cauſe : But on former decree, 
ſuch a bill, the court may examine the * of the former no witneſſes te 
decree ; but then, it muſt be by proofs taken in the cauſe, examined, 
wherein that decree is made. Per Gur 2 Vern. 209. 


An original bill, barely in nature of a bill of reviyor, to a, bill 
revive or inforce former proceedings, and not more compre- barely in nature 
henſive than a bill of revivor only, does not operi the firſt of a bill of re- 
decree to have it looked into; but if it be to enforce a decree, vor, does not 
or carry it further, then it opens the cauſe. Paſch. 1706, are en the firſt 
and Merdal. See Harriſon's Ch. Pad. zd edit. 294. REG 


„ 


N 


a. 
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341 ®* Bills quia timet, and in what Caſes proper : And 
Herein of Bills to perpetuate the Teſtimony of Wit. 
n fangs ths * "neſſes, to Wits; or Ders. 5 1 E. of; 
in dw 6: PITT at? fig Fog: de n 2 "oY \ , 
Bills « i e a toes (4083 SUE =. £4 2 * 1 1 * 4 ay,” ny fe 
var ons A A 7 eee ſor is intitled to any thing, after a certain 
12 2 op 8 length of time, which for chat interval is to be uſed by 
per. another, 2 waſted or deſtroyed ; or where. a perſon 
is imitled to a „after the death of another, WIo is to 


have the uſe of the ſame during life; or where:ia mn may be 
injured by another's neglecting or refuſing to do what he is 
bound to do, or the like, in ſuch. cafe, a bill gl timet , is pro- 
per, and the plaintiff thall be relieved. according to the . ya- 
ture and circumſtance of his caſe. It is founded on his maxim, 
That Equity prevents Miſchief. . 

Where one has' A, had the uſe of goods, and' a library for life, remainder to 
the uſe of goods the plaintiff's wiſe, who was dead; but he as her admigifin- 


for ow. tor brought his bill, to have the goods, c. ſecured to him, 


. after the death of A. which was decreed accordingly. 12 Co. 


P « * * * - 


1. between Bracken and Bently. 1 Ch. Rep. 110, _ 


| TH 
That a man A bill was brought to deliver up an 1 bond and 
may ſue his ap- indentures, he being out of his time, and it was 7 ordered, 
ae, that the maſter do eithe! bring his action within'a year, or de. 
.. 27 dr ko. liver up the bond and indentures - For if it were V2 .mal- 
dentures: "ter's Choice, to ſtay as long as he pleaſed, he wou d perhaps 
342 Ray till the apprentice's witneſſes were dead. 17 Car. 2. be- 
tween Baker and Shelbury, 1 Ch. Ca. 70. 


That an exe- The defendant's teflator gave the plaintiff one thouſand 
er dot pounds, to be paid at the age of twenty-one years; the bil 
aft alles, Fa geſted, that the defendant, who was executor, waſted t 
'eftate, and therefore the plaintiff prayed, that He might gin 
| ſecurity for the payment of the Te | 
ſhould become due, which the maſter of the rolls decreed 
Sa Hill. 2. ch. a. between Duncumbun and Stine. 1 Ch 
121. 4 1 | 


- That namfor If A. being ſeized of lands in fee, grants a tent-charge 


life, may py ſuing thereout, and afterwards deviſes the lands to B. for liſ 

Far cure. reminder 10 C. in fee, and dies C. may compel B."to fe 

the arrears, for fear all ſhould fall on C. in reverſion; althoug 

it was urged, that this was a remote ility. Hill. 25 Ce 
2. between Hayes and Hayes, 1Ch. Ca. 233. 


egacy, at ſuch time as it 


aq - Jy cs 


K XN 


Ihe. 8 


if 1 fee mortgages his eſtate. and deviſes it to And his 
= life, reminder to andther in fee,” 3 compel. portion WA | 
the tenant for life, to bear his ion of E. 
(which is uſually a chird part,) or will make him er, own intereſt 
5 intereſt. dem, gd 1 . Cai 277. Max. -of Equity, 


tn any 348, 


But if hein remainder does 1 not come in u eld ime of the. 6 
tenant for life, he ſhall have à decree! ST executor, in der · man muſt 


proportion only! to the time tho de life W N 1 en. _ in the. 


494- | | © tenant for life, 


If A. is bound for B. and 3 a counter-bond T7 B. ws pdt | 
he money is becom the ori 5 uit a wy 
vil compel 15. to p 1 the 248. ho 5 Bed is Yep ; or de Pd 1 5 
unreaſonable : a 0 old alway s have fach 15 N tang . pay 
orer him. Fer North, ee 1 Fern. 


The coun will grant an 7 N to ſta it, affi- The court an . 
avit of a contract jor the ſale o 250 is A, t grantan hene 


uſe of comi pg equity for 5 ve und 2 to prevent. tion quiz timer, | 
was ſo inſiſted on by the attorney general in the caſe 0 We go foes Progr yon 
Falmouth and others againſt Ins. 80g hy and others. e, Re * Ne- Le apres for the 
ports, 92. (1 4 ; r 
Under this head of hills a timet, may be placed the bill to pan 10 5 
perpetuate the teftimapy L xp inet 8, to „or Wills ; and tuam reimemo- 
this bill is, where a per: on at a will f, or deed, or riam, in what 


other writing, 0 which he b has a his. or claim la, caſes. 
any other benefit thereby, and would preſerye the evidence of 
he witneſſes thereto ; or wi he is inclined Frve av 

where a diſpute may not probably Alke, until der the 
deaths of the witneſſes. 


In the civil and canon laws they bad a manner of" exa- The * ho of 
mining witneſſes in perpetuam rei memoriam, which was two- cxamining wir- 
fold, eicher the common examination, or in meliori forma, The "Mes, 2 ü 
common examination at when nigh were very old z — 'os the 
infirm, or fick 5 in danger of d eath, or were going wy dell nnd — 
gher countries. And ip 1 5 it was uſual to file a libel, laws. 
and without . 5 for the | itis N 0, the plaintiff examined 
his witneſſes immediatel nd gaye notice, (if it were poſ- 
ſible) to the other 2 of th the time and place of the examina- 
tion, that he 1＋ come and croſs examine ſuch witneſſes, if 


he thought fit, and theſe depoſitions Rood good, in caſe the 


vitnefſes died, or went abroad ;' but the plaintiff was obliged 

to edere adtionem within a year, otherwiſe theſe examinations 
went or nothing; but if the wirneſſes lived, or did not go 
abroad into other of rang they hed ha Long ny. 2 5 
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< item -conteflatem. „ 162, 3, 4. /enat., Analyſis, 251, 2, 3. 
. een e wed ef * 1 | 
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$1197.23 « 
| Ne hs 4. 5, 6, &c b , : 
9.3435 »The examination, in perpetuam rei memoriam, in melir 
m. forma, ad tranſumenda inſtrumenta, and in this caſe, there muſt 
; be a litis conteflatio before the examination; becauſe there is no 
'— 2" need of ſo much expedition in proving of inftrumems, 38 
there is where the witneſſes are likely to die, or are going into 
remote parts; in theſe caſes, they are nat confined to proceed 
lin any action, upon theſe inſtruments within a year, but in 
both caſes, it ſeems that the publicatio teſtium was, when the 
judgment was begun before the ordinary, or, which is all one, 

when there was a litis conteflatio, Venat. lbidem, "DEN 


Thidem, 


. fi 4” 4 a Nene. 
- Bil in perpe- | And with theſe two methods of proceeding at the clvil law, 
ee Shae Our proceedings in courts of equity on examinations de bene 


. 7, and in perpetuam rei memoriam, do greatly correſpond, and 
to contain, and 45. bill to ne, &c. is to be againſt the heir at law, and 
— are to be 


all 2 concerned in intereſt; and is to ſuggeſt the matter 
an 


the facts, as fully as the nature of the thing will admit; 


and the will or deed is to be recited, in hc vera: The wit- 
neſſes names muſt be ſer forth, and the places of their abode, 


* with their additions; and the interrogatories, upon which 
the witneſſes are to be examined, are to be annexed to the 

TT bill, and generally, at the fbot of the interrogatories. the 
* 346 witneſſes names are * ſer forth, their additions and places of 


abode ; in which interrogatories, the will or deed is alfo ſet 


forth, in At verba: And-if the bill be only to ar 
teſtimony, the plaintiff is not ts pray general relief, as is 
uſual in other bills, but prays that the defendant may ftand 
to, and abide ſuch order, as the court ſhall make; and alſo 
prays ſubpzna, and the proceedings are the ſame as upon 
„ ” EF. | 
RULE 77, 5 1 rule, he that will examine witneſſ 
The. proceed, | By the 77th general rule, he that will examine witneſſes, 
ings thereon. ' in perpetuam rei memoriam to preſerve a teſtimony, muſt firſt ex- 
| '* - hibit his bill, and annex his interrogatories thereto, and ſhew 
his title to the thing: and that the witneſles, to prove it, are 
ald and infirm, and not like to live long, whereby he is in 
danger to loſe it; and the names of ſuch witneſſes, are to be 
mentioned in the bill, and then pray a commiſſion to examine 
them, and a ſubpena to the parties intereſted, to ſhew cauſe, 


1 


If they can, to the contrary. 


ſewn in x4 l the party intereſted being duly ſeryed, do within fourten 
days plaintiff days ſhew cauſe, the plaintiff muſt deſiſt; and if he cannot, 
- muſt deſiſt. the plaintiff. may go on alone, if the other do not join with 
him; as he may, if he will; and then fourteen days notice 

* 347 is to be given, of the * examination, in which caſe, the 


court will appoint cornmiſſioners. 


/ 


There 


LA. 4 
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y em 
given in evidence againſt wy 3 the Py roo who — age. 
2 : ot was warned, or 
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caſes of remainders by deeds, or wills, &c. and the defendant Defendast only 
is not to examine, but croſs examine. 1 Vern. 308, 441. to croſs en- 
i e | .* 


But in 1. Williams, 117. in the caſe of Philige againſt In what caſes 
Carew, a bill was brought to diſcover a title to land, and for the bill is al- 
m account of the profits, and to perpetuate teſtimony, . --. 
e. the defendant 9 to the title, and demurred as | 

to perpetuating evidence, in regard the plaintiff might bring 
l ejectment, and examine his witneſſes at the trial. 


And upon the affidavit, that the plaintiff's witneſſes were 48 
infirm, and unable to travel, the demurrer was over- ruled by TR, 
the maſter of the rolls ; and afterwards by the lord chancellor 
on are-hearing: But it was admitted by the lord chancellor, 
that without an affidavit, the demurrer would have been good; I 
it being the common ſuggeſtion in a bill, and when — The age and 
if ſuch demurrer ſhould be, it might introduce great incon- onditien of the 
reniencies, and hardſhips, and a failure of juftice. 5. 

the bill, and an affidavit to be 22 


But note, at the civil law, if the perſon againſt whom the How this was 
lpplicarion was to be formed, was to be actor, there was no t the civil law. 
teceſſity to inſert the age of the witneſſes; and that they 
vere invalids ; becauſe ſuch actor, not being confined to pro- 
ed within the year, but left at liberty to proceed at any time; 
the ſupplicator was admitted to examine any witneſſes he 
bought fit; ſince otherwiſe he might be in danger of loſing 
dem. Venat. 256. a | 1 


Where lands are deviſed by will, and there is no opportu- The proceed- 
Wy to prove, or eſtabliſh it at law, and that it is proper to "gs to perpe- 


ſerpetuate the teſtimony thereto, in this court; the courſe —— 3 | 
is to exhibic a bill againſt the beir at law, and ſer forrh cla, ur wi 
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Deftndant com- 
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| agg the deſendant having | anſwered, they muſt; proceed * 


: | 55 ue as in other caſes, and examine the wit e the will; 


n Upon theſe bills, the deſendant ay a 0 the 
monly croſs en- plaincif's witneſſes, hut he cannot examine ny witneſſes on 
— a his fide, if he has any to examine, he muſtallg file a bill i» 
he alle filees > 1 2 cart 22 9 MEA, Bull 6 
bill. k ” perpetuate, . , > 3 ann vii teh . 2 


-. 


R Nepoſitions taken on theſe bills, are not ordinarily N 


publifhed, publiſhed, but upon oath that the witneſſes are dead. Had. 


; il . , 
pa Former eg. in Canc. fo. 35, 36. ö 4 62h 


No farther e. After publication granted on a bill to perpetuate, the plain- 
— og tiff ſhall not be admitted to have any nioreexamination — 
" behalf concerning the ſame matter. 


but this is remedied by ſtatute. 


* 350 * Bur by 13 Geo. zd. in all fairs now, or hereafter in equity 
How to in this kingdom, againſt any perſon, or perſons, to Rave teſ- 
ceed on theſe timony of witneſſes perpetnared, where all, or any of the de- 
_ - che fendant, or defendants, either for not appearing, or in caſe of 
— — appearance, for not anſwering, or other cauſe, hath, or ſhall 
a 8 ſtand out proceſs of contempt to a ſequeflration, and that the 
ance dapledhs to ſequeſtrators return, that no eftate or effects of ſuch defendant, 
anſwer, or defendants, are found within this kingdom to be ſequeſtred, 

the plaintiff in eyery ſuch caſe, upon publiſhing in the Dublin 

Gazette, two days in each week, for fix weeks ucceſlively, the 
names of the þ aintiff, and defendant, and R ring 
of the defendants have ſp run into contemipt to a ſequeſtration; 
and the ſaid return, ſhall and may, upon application to tt 
court; be at liberty to examine his witneſſes againſt ſuch d 
fendants, Io in contempt, and paſs publication of the depoſ 
tions, as if ſuch defendant had appeared and. anſwered, and 
the cauſe had been regularly ar iſle, and publication palle 
agcording to the courſe of the court. | 


O FRY TD ©H oO e wrt ny ww 


ST 5 
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And in all ſuch ſuits, for pergetuating the teſtimon of wit- How the plain: 

neſſes, herein the patty. plaintiff” hath, or ſhall have 99 
mined his witneſſes, 4 Kue d, and the defendant hath, ar cd Wen, 
fall ſtandꝰ out proceſs of 3 to. a ſequeſtration, for not fuld defanbk u 


nearing, of in caſe of appearance, for nat anſtrering and aforeſaid de 
uy = had as at's r for any other eauſe, 855 the . | 
laintiff cannot examine his witneſſes in chief, the plaintiff, ©. chip; 1 
on giving notice in the Dublin Gazette as aſoruſaid. mall upon 3581 
application to the court, have publication af ſuch- depoſſtions . 


and the eauſe, as againſt ſuch defendams in cantempt ſhall be 


proceedsd on, upon the ſequeſtration and return; and the ; 
ſame ſhall be as effe tual againſt fuch' defendanrs, as if they 
had appeared and anſwered, and the cauſe had regularly pro- 

ceeded to iſſue, and the ſaid depoſitions had been taken upon 

an examination in chief, according to the courſe. of the. 

court. | e ä 


If one makes 4 will, and afterwards becomes a lunatick, a W e 
bill will not lie to 8 the teſtimony of the witneſſes to ing the teſti- 
it, in the lunatick's Ii e-rime. 1TPern, 105. ne ed * 1 

| vin of aluoatickio his life-time. 

if there are two perſons, and each of them rerend 10 be This bill not” N 
the purchaſer of a reverſion aſter an eſtate for lite, and one of proper in wwe 
them exhibits his bill to try his title, and to perpetuate the —2 he" ly 
teſſimony of his witneſſes, ſuch bill will be difmiſſcd, not 
being proper in the life-time of tenant for life. 2 Fern. ng 4 F 
3 FADE (dro 8 


* A bill was exhibited to examine witneſſes in pentetuas 4 52 1 
rei memoriam, to prove a modus decimandi: The defendant de- witneffes exa- 
murred, for that the bill was to eſtabliſh a cuſtom againſt the mined in perpe- 
church, and in prejudice of tithes, which are due communi tuans rei me- 
jure; and ſeveral precedents were cited where bills to have a 222m A AY 
modus decreed, were upon a demurter diſmiſſed; But this hill 8 N 
being only to preſerve teſtimony, the lord-keeper thought it 0 


reaſonable the defendant ſhould anſwer, and over ruled the 
demurrer. 1 Vern. 185. 9 


But where a bill was exhibited to prove a will, and to per- Demurrer to 3 
_ the teſtimony of witneſſes, the defendant pleaded him- bill, . 
If a purchaſer without notice of any ſuch will; and inſiſted unte | 
that unleſs there had been a verdict in affirmance of ſuch NN du will 
will, (nothing hindering the plaintiff, but that if he had a by a purchater, 
title he might recover at law,) the plaintiff ought not to be who had not 
amited to examine the witneſſes, thereby to hang a cloud 1 
over a purchaſer's eſtate; and upon debate the court allowed 
he By Hilary, 1685, between Beehinal and Arnold. 1 Fern. 
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Bills.” 


een A bill was brought by a deviſce of land, 40 perpetiijte N 
— of a will, OH” to eſtabliſn the UA or a * upon 
opening thereof, the maſter of he rolls diſmiſſed the bill 
with cofts; declaring t thar a' cauſe for perpetusting W. tefti- 


E — R only, ought For to be ſet down tor Aa 


nl 393, 

And upon counſel Goa plainnif, pra * Fas; FRY 
might be without pre ene to the plaintiff, making uſe of the 
depoſitions, his lordſhip replied : re was no need of this; 
bowls the plaintiff would, at law, have the benefit of theſe 

4 nde, e the . ee 2 — 163. 


Ibidem. | But this aQice now is i 6therwiſe, for Ks cauſe is fet donn 
21 | to be — and a dectee fo perpetuate is had. 


= this bill be v a bill to perpetuate the teſtimony of . touch · 

| 8 * : a ht to a ee muſt xy ak the way exactly 
2 * is bill, per & trans, as he ought to; do in a declaration at 
I ks 2 And in this caſe the — faid, he 52 not 

to a way, it allow theſe bills for ſuch trivial things, as right of common, 
| muſt be ſet or for ways, or water-courſes, or at leaſt not til after ; a we. 


2415 covery at lav. 1 Vern, 312. 
de Cntr we gl eee. | 


ae Pape upon the execution of a commiſſion to examine 
ings on che es- witneſſes in perpetuam rei memoriam, are the very ſame as upon a 


Theſe bills, are general commiſſion, 


the fame avi other caſes, 


1 


2354 wh Fer the exenination of wines de bv ef, fer Tits . 


i . . ? / 


71 c_- > - 
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circuity of ſuits, and is allowed as a proper bill in equity, 
io avoid unneceſſary charges at law. FA 


 P a 8 _ 


Upon a motion for a new trial, after verdicts upon two iſ- 
ſues, which were directed. the one to try, Whether the lord 
of a manor had a grant of a free warren, and the other, in 
caſe he had a grant of a free warren, Whether there was ſuf- 
ficient common left for the tenants: Lord chancellor ſaid, 
that thoſe matters were properigaria | 
urged that the bill was brought to prevent multiplicity of 
ſuits, and was in nature of a bill of peace, a new trial was 
granted, upon payment of full cofts, Mick. 1681, between 
How, and the tenants of Myſgrave. 1 Vern. 22. Cary, 3. Bills 
of Peace proper in equity. 1 Vern. 266. Where ſeyeral te- 
nants of a manor claimed a right to the profits of a fair, and 
a bill was allowed to eſtabliſh it, | | | 


1 * þ CY 


ſhilling, or other ſmall damages againſt the plaintiff}, for o 


ought not; and therefore that the defendant, another com- 
moner, may accept of like damages for what is paſt, to pre- 
rent charges at law, is in nature of a bill of peace, and pro 
in equity. 1 Vern. 308, Ie | 


J directed B. to pay C. what ſums C. ſhould want; C. ac- 


nal teleaſes ; but the two ſums not being entered in the book 
A. were not accounted for by C. B. not having received 
ny allowance from A. for the two ſums, prefers his bill 
apainſt C. to have the money paid back; C. confeſſed the re- 
teipts, but inſiſted that he ought not to pay the money; for 
tha wy never had any dealings together, but upon the cre- 
— . _ it _ e preſumed, op Ln laintiff had an 
wance from A. he never paying t endant any thing, 
Bil ut upon the credit of A. hed 3 — 
gurt decreed, that the defendant ſhould return the money, 

be the plaintiff has a fair claim againſt the defendant, to avoid 

acuity of ſuits ; * for otherwiſe it would only turn the plain- 

if on 4. and 4, onthe defendant again in equity, to fer 


aſide 


( 


* 


A bill -ſhewing that one commoner had recovered one 


YL 


BILL of peace is a bill to prevent the multiplicity, or Bills of Peace 6 


what, and in 5 | 
what caſes pro- 
as AE 
Where ſeveral 
tenants of a 


manor pretend 


a right. 


ble at law; but it being 


3585 


That one com- 
preſſing the common, or for uſing the common, where he moner may ac- 


cept the like 
damages, which 
another re- 


* covered at law. 


. . 3 T | 
cordingly received two ſums of money, (amongſt others) of 4 of 


8. for which he gave receipts, as by the order of 4. A. and ſuits. 
C come to an account, which, being ſtated, they gave mu- 


* 


receipts ſo worded : But the 


* 356 


42 2 — 
< key 6 s * — LAG g 
- . 7 
. 1 

j . 
* .*. 
* 

* * 


8 aſide the releaſe, and to have an ne of theſs ſums, 
which decree-was affirmed, upon an appeal to the houſe of 
peers. Show. P. C. 17. Bac. Eg. Ca. 79. LB 


2 Perpetual in- i If Aa truſt eſtate be deviſed'to be old, and on a bill brought 
t 


array againſt the truſtees to ſell, e heir conteſts the will, after two 


pranteday theſe trials in its favour, equity ona bill of peace, will grant a per- 
ills. | | | 


petual injunction. 1 Wilkams, 672. 
widem. * 4 So after ſeveral trials in ejectment, and verdids, all-in 
fſavour of the will, equity on a bill of peace, will grant a 
' perpetual injunction. Ibhidem, 672. | 


Ibideth. © © Bur. equity will the rather grant a perpetual injundiion, 
e WO ir ire Ns the trial, or ies the 20% pry. 5 which 
the verdicts are found, is odious in it's nature. Ibidem, 673 
e ; , | 4 . r 3 x. 
"NO In the caſe of the earl of Bach, againſt Sherwin, Trin term, 
of: 1766, the title was a meer legal one, where, after ſeveral 
ejectments, and five verdicts for the earl of Bark, he brought 
a bill of peace, for a perpetual injunction; the lord chancellor 
Cyber, thought this too much for him to grant, but ſeemed 
to recommend it, to the plaintiff, as a cauſe proper for the 
357 houſe of lords, and on an appeal, the lords granted a per- 
lords ppeal, the lord gra 

petual injunction. The reaſons his lordſhip gave for (raw; 
the injunRion were, that to 2 the court an original juriſ- 
diction, there ought to be a fraud or a truſt, or ſome accident 
fall out in the caſe, to prevent ſome great inconvenience, but 
that this caſe, he ſaid, was in it's nature new, and did notfall 
under the general notion of a bill of peace, this being on 

between 4. and B. and one man is able to contend again 

125 another: and if the courts of law, on ne demiſes, will ne 
ſiuffer the former verdicts to be pleaded, he could not help it 

that he was ſatisfied of the vexatiouſneſs of the defendant it 

this caſe, but if it was a grievance, it was in the lay, wc 

was proper for another juriſdiction, vis. he parliament tt 

reform; and that it would be arroganoe in him, by decrees 0 
injunclions, to take upon him the reformation of the av 

but afterwards; in thecaſe of Leigh againſt Leigh, in Mich. ten 

172, lord chancellor Parker, mentioned the abgye caſe, an 
declared that he took the houſe of lords, their granting a fe 

petual injunction, as a reverſal of the lord (Conuper's geen 

and as a precedent inthe higheſt court, of What ought to 

in this caſe; and that conſequently it was very * 

ſaid. that only the houſe of lords in ſuch caſe, ſhould g 

* 258 a perpetual injunction ; for * that houſe on an 2 

| ſueh a judgment, as the court below ought to haye done: AN 

ſoys he, this court in directing trials, and ardering ur 
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cannot grant a perpetual 2 | 11 
＋ AY ſeems to be for the benefit of es. rag 


* 
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261. 1 Williams Us And this Serve yet affirmbll 
ne in the hoaſe of of lords vi fy e co fte 
wo ; / 
ut a 
on, ' 


ek Comtempts and Miſdemeaners. 


A CONTEMPT is defined to be a diſobedienee to the . Contempt, how 
* 72 els hg or deſpiſing the 9 _ and defined. 


ught 

ellor 

ered It conſiſts in not doing, or omitting we da, Henbing com- In what it con- 
r the manded, or enjoined ; as not appearing, or not anſwering in fiſts. : 
per- dae time : This ſort of conternpt is accounted the ſmaller and 

lg er fort of contempt, and in ſuch caſes, attachments iſſue, 

1 generally to the ſheriff, and not to the purſuivant 3 and the 


rule is, that a thus -in-conterapt, ſhall * not. be heard, 2 
until he — ln. contempt, by doing wh what he omitted, 359 
and paying — See Title Proceſs. 


Orit confifits in doing ſomewhat- againſt er ct ef the wu. 
court, which is aetoumed the greater contumacy ; and in ſuch pH 
caſes, attachments iſſue to the purſuivant 3 a perſon thus in G 
mou „is generally not to be heard by the court, until he 


crpions as when the party apprehends the court had not ſuf- 
ficient fotrhdation for grihting the order for the attachtnent; 
in ſuch eaſe 9 — to move aguinſt the order. 


Contem tel he authority, juſtice or dignity of the rr: 

court, is 8 * EET — s of the 2 
court, or by x ties ſerved, or to "or achte r. "thority, . 
ſons in thetr behalf. yy. 


1 


Of the firſt ſort, are fuch perſons as abilſe the proceſs of the Firſt, of ſuch as 
court, by * g any wronz in executing them, or abuſe the pro- 
8 of tem as haridles to do wrong ; or they wh o of the 
5 g under colour or of the or auto- 

the court, -without ſuch proceſs or authority, 


"A 


I: 


ly in caflody s but this rule ſometimes admits of ex- * 


5 
den 


19 


2 2 
2 44 
1 * CATE® * 
* Wa: a bh. 


4 
2 - 


* - + 


ſuch who op- cution of the proceſs of the court, or uſe force to the parties 
you * — who ſerve them, or utter words importing ſcorn or reproach, 


* or diminution of the court, its proceſs or order; officers, or 
miniſters upon executing the proceſs. | 4 
K * K ICS 

Contempt a- As to the contempts againft an order, the party muſt gene- n 
. 8 * _—_ rally be ſerved _ 1 before he 3 8 4 * h 
3 2 * contempt for not obeying it; but if the party was a ly pre- n 
. ſerved. ſent in court, when the order was pronounced, or if he be. 0 
What caſes ex- ſervant or miniſter of the court, upon whom tlie order is n 
cepted. made, as an attorney, c. it may be otherwiſe: And if the tl 
| fault be againſt a ſtanding rule of the court, there needs no Cc 
73 notice in ſuch caſe. a r hi 

Ibidem. la the caſe of Adcock againſt King, a copy of notes atteſted, 
was ſerved on a ſheriff, to prevent a ſale on a fieri facias, he be 
ſiold, and adjudged-no contempt. - _,,' © an 
4 raren | =_ e ets in 
Ibidem. In the caſe of Byrn againſt Yeates, the defendant was ad be 

7 4 rt conrempt, for diſtraining lands, ſet by the office 
dy order of court, though he was not * ſerved with the order 
* 361 but confelled that he had heard of ſuch an order by a flying bre 
' report. e C | 1 int 


5 On contempt, In caſes of contempt, previous notice is not neceſſary ; bi 
; notice of motion the court generally, unleſs the offence is flagrant, make a co 
| 8 2 5 ditional order; and if the motion is made, the laſt of the term 
; for the Prtach. the court ſeldom. grant an attachment ab/que. 
L ment is generally cogditiqnal. ox „ FARES 
| | . 5 8 1 Ne, 
RULE. By the 57th general rule, when oath ſhall. be made of 
The proceed miſdemeanour in beating or abuſing the party, upon ſervice 
22 3 the proceſs or order of the court, the party offending is ups 
contemptuous motion to be committed, till the court ſhall order, upont 
werds, are nature of the offence to diſcharge him: And when affida 
ſpoken-againſt ſhall be made, by two perfohs, of ſcandalous or contemptu 


the court. words againſt the court, or the proceſs thereof; the perſo F. 
| offending, ſhall likewife Rand committed, upon motion, wi irt 

out any further examination; and a fingle affidavit in ſud the 

eaſe, ſhall be ſufficient, whereupon to ground an attachmen * 

and thereũpon, ſuch perſon ſhall appar. he in to be examine dur 

And if the miſdemeanour ſhall be confelled; or proved agar 


him, he ſhall ſtand committed, until he ſhall atisfy the co 


hing his . and the ſeentor his "4 
ns 420 if he ſhall not e es de Hund * = he by 25 362 
the oath of the party who made ſuc affidavit, he Wo fr 
charged zue any colts, in oft cats pi .-— 


ann Rob Figs 
ee any on is n or abuſed: inter 1 irt will A 
vice of the the court, the court will protect e Nabe 9 


therein ; an — that in this cafe, the oathi of the and au- 
party is ſufficient to ro ground an attachment on, or « commit ES: > 6 
o 


. againſt the without any notice to be 5 
him; — who is to prove the abuſe, Ns x As party abuſed; Re „ £ tat 
may attend the court, and ſhew che very wounds he hath re- 
ceived; And this abuſe is often committed in ſo „ HT 
manner, that there is no way left to prove it, but the oath of . 

the ; and if this ſhould be diſcouraged; no;procels.of che | ENDS ++ <0 
court will ever be ſerved, and the court: will + 22 own: | 2 
honour and — in this particular. | ws; 


ſed, lu caſe the party intends to juſtify himſelf, before he ſhall Partyju 

s. he — Lven o, he muſt appear 2 an attachment, to a and” 

; — muſt pay the coſt Aa - — pag by 8 and then — —— 

interrogatories are to be exhibited againſt him and ſhall ®* 

be obliged t 0 anſwer in e Nays : 7, __ —— 
*By the -$th cereal rule, on proſecution of a contempe for 9 62 

breach of an order, or otherwiſe, grounded on an a comtempe the me 


interrogatories ſhall not extend to any matter not Tur meg Interrogatories 
— in the ** or affidavit. on contempt, 1 


The appearances u « theſe contin „ hv agen Appearance, 
court, that is the 8 for the * contempt —.— how to be. 
the court, that the defendant conſenis to appear, as upon an 
machment, and prays that the proſecutor may exhibit his 
imerrogatories againſt the defendant or party in contempt, 
and theſe interrogatories are to be entered in the chief remem- 
eg de and 2 to be — 2 one of the exa-_ 

s, who is to get the party ſworn vs ny ts 
to examine him haves, - We 


For all miſdemeanors, TIS | words, or miſbehavi- 1 
our to the court, and for all ſpecial contempis whatſoever, what caſes * | 
the attachment is always directed to the purſuivam attending ze&cd to the | 
the court : And 98 the attachment iſſues, by order of the Purſuivant. 
| Court, it is generally directed to the purſuivant, by the order. 


By 


* * 4 5 ** N 9 1 + 1 * 5 N 12 K * 17 ** Foy * ” * 
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gratis, cs 


ES 
Jon Po 
hereby 


{ 
2 
b 
a re he be examined, without leave of the court, an anach- 1 
| How puniſhed, ment is to! iſflueapainſtchim, and to: Rand commited, and ot 2 
= OM _— to be diſchargedumtil he be examined, and cleared: of chis,con- th 
uh 2 tempt: and. if ſound in contempt, to pay oaſts for ſuch bis of 
out leave of che ont empt im departing . (after he had-appeaved)-without leave BN 2; 
raurt. © as aforeſaid. UT Ihe WL 0 
„ NULE. And byte. 5;gih- general rale, where the examined, | 
Ham co pro- \ denies'the comempt, the ptoſecutor may of courſe tale aut a | 
| p> 12m 262 : commiſhon roiprove:ir ; and by his rule, the party proſecuied BN ten 
: — is to name but one oommiſſioner, to be preſent at che exeeu the 
proſecuted de- tion thereof; and may croſs examine the warnelies, but not to vit 
nies it. * examine any of his own part, without leave of the coun, mot 
„/// 7.5 8 my 
Hl he,-party When the; ſecured, appears upon the attachment, 1 
—— and hath anſwered the perſonal interrogatories fully; and 
"When he hah chat the time for excepting thereto is out, and no excepti- - 
anſwered the ons filed, the method is, to inform the court, that the anſwer A 
interrogatories, is filed, and that rhe time for excepting is out, and no excep who 
and no excepti- tions filed,. and that the defendant, or the party charged witt being 
ve Wed. Lhe.. contempt, apprehends thar the anſwer is full, and m er 
move, that the gppolite. party may examine witneęſſes, if an 7 


the: hath, to, prove the: contempt ; or, that it be ſet down 10 
— beard. on-the, pecſonal interrogatories, and anſwer. 


hie i- ut agrevable to ehe veſent practice ; for ibe party proſecute 
may examine witneſſes to prove his anſwer to the interrogatories, aud cl 
miſſioners names are returned, and ſettled as in caſe of examinations. chic 
See the Pradice of the Chancery, For the practice as to theſe matters, n 


never been ſetiled in the Exchequer, See 1 Vern. 187, Moleley's under | 
Stand, note, the attorheytfor-the C the; court for wmmi 
tn cranes, may 6 Aectbe proveGhe , be 
1 . * | | EE. Fat inte 
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The time for ex to anſwers, to thoſe The time or 
* a : . 5 * „ E613. Y : 
_ 1 
is | as in anſwers to bills e a 
1s , to His. | '- © | excepting» 
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By the 6th general rule, in caſe of a contem \ * KK © 
8 oft be Who by reaſon of age, ſickneſs, 4 other - K 1 65+ 
cauſe, is diſabled to trayel ;.-or if againſt any who 3 © 5 — 
or workmen, and Hye far off; the court, upon affidavit there- nie perſons 5 
of, u motion of -council, and notice given, will grant f * 

a commiſſion, to examine them in the country, which is to e caſes. | 

be at the charge of the party deſiring K ee 


2 


KL 


— 
— 


The court will not ſuffer perſons to be exai on inter- The courts ufo 
rogatories, to bring themſelves into a com! but where fer perſons' to 
a contempt is expreſly ſworn againft them ;.the court will give be cramined one 
. them leave to be examined on perſonal interrogatories by way — — 1 
bis of purgation, in order to elear themfelves. -- Moſeley Re. Cores cen. 


2ST 


eave 250. e ä 5 - tempt, but never 4 
; „ „„ 1c 080 ng Gave 4 
5 | | ; ſelves into a contempt. 


If when the 2 hath fully anſwered, and denied the con - The cauſe to be 
tempt, the plaintiff takes out a commiſſion to prove it, and {ct down to be 
the party complained of joins in the examination, when the Werd on the | 
witneſſes are examined, and the examination cloſed, upon | 
mation of the plaintiff's attorney, the cauſe ſhall beifer dawn. | | 
to be heard on the perſonal interrogatories, anſwers, and proofs, ; | 
and this order is to be ſerved on the oppoſite party, and alſo” - 2 4 
2 ſubpena to hear judgment, as on other * hearings. See 995 2 


Es 


3 a | | 
xcepti- 1 2 2 8 7 8 5 

ö man, or peer ot the realm, may a the party, If a peer of the 
. who ſerves the proceſs upon him toies guotils; for his perſon realm, abuſes a 
d with being ſacred, the court rom whence the proceſs iſſues, can- perſon 3 — | | 
and. oi: reach him, or come at him, as they do in the caſe of a — ws Io 
if ano moe. This was ſa determined in the cauſe, Dran againft-court, the court * 


bnd Delaware; where the party was abuſed in the ſervice of cat give no re- 
be proceſs of the court, and went without remedy, quod fuit med 7. 
un. But the peer may be indicted for the aſſault, and the gut he way be 
22 party may bring his action for damages at common indidted, or an 
wn. - | N | action of da- 


n tod 


Where a perſon hath a bill depending in court, and falls _— 
under the exe of the court, and is ordered to ſtand A bp 
vmmitted. If when his cauſe is called on, the other fide in- ſure of the 
Is he hath not cleared his contempt, nor ſurrendered him-, court, apd or- 4 
ffinto cuſtody, he muſt do both thefe things before-his'cauſe deded * _ 4 
an come on to be heard ; and it ſhall be ſtruck out of the pa- B nes 1 
* and ſhall not be reſtored again, until he hath actually: hoard, unt! 


Z's | — * be turrrend.r 
1 himſelf, [ ' the court, , ** 4 
= » 2 x >. * E 4 6+ + : * — 
Vor. I. 2 N N {ny BY of 45 
\ 7 21. 
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1 farrendered himſelf, and Sd coſt of the conterns 
3 e one fo bring Gilchrged on of of 
* Een 1 
. 366 So when a perſon, is ordered to Rand ee he ſhall 
so wheres a de- not move to diſcharge, or ſhe cauſe againſt the order, until 
fendant is.or- — is "- cuſtody, unleſs he hath . . petition, 
dered inte cu. a earth and ſtrong reaſuns 5-1 he muſt anſwer in 
"rody, he ſt aur it is ſaid. that even before lis is in cuſtody, he i 
EA be in no caſe to be adinized 10 e. reer but Op Lat 
mall ape to be Of the court. 6 e 


e i | N 
The code of —And upow this head, it ebe | obſerved as a general rule 


_— is never th be hard 
2 Lede. by motion or therwife, until ne cleared bis . , 
Amper ſhall ig and paid the coſts. As for example, if he*comes WHho 


nu ce be any thing or deſires any favout af the Eburr, if rhe dther fite | 
+ heard; {, lays or inſiſts he is in contempr, though i it is but to an attach- 0 
maent for want of an anſwer, yet even in this caſe, he is nat 
intitled to be heard, until he hath paid the coſts of the attach. 
ment, (however ſmall they are) to the party, or his attorney, t 
and he muſt produce a receipt for them in open court, before { 
he can be heard; and this is always alowed-as a good cauſe, 
a ed eren cle comemaar in hogs our e whacſbever: | 


; wat *** 


al 
ge of the ho was contumacibus, for he was not K not to > be Rl 1 
280 the cauſe, wherein he was guilty of che contem pt, But was by 

3 9. allſo denied to be heard in any other caule, until he had cleared pz 
himſelf. Quarta bene e contra contumacem, quia mn aud 1 7 
% FefedTic i Et guintu pena eff qitia — poreſt ſude an 
. e M cauſa in ud fuit contunds 
an 6 . nr 00 


tin . „nent 1. | \ 


, If a perſon But it is lid. . admit a pe ay 
in contempt ſon to move to diſcharge an order, though in gl for gx 


n 5 1 


g an onder, may 


A %, | Dn eit 


17 ist 


of te fil Sr uni- 
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recovered, 


HE awarding of *cofts, is a matter diſcretjonary in the The'twi 
court, and its power hetein always exerciſed, according ® Nu $ 
to the circumſtances of the caſe, and the litigiopſneſs of either tte 


Thefw:mver fourforty of cofts „ moderate coͤſt, Sed coſt, full Pour ſorts "of 
coſt, and exemplary coſts. \ 4 | caſts. "3 


dende Post, Is ti fbinth part of the taxed ech Mun  ®:470 -| 
ee * ee 


In taxed coſt the officer bur allows ten ſhillings to a barriſ⸗ TFaxed cot, 
ter, and twenty ſhillings to a king's counſel, and but one coun-, 
ſel upon a motion, two upon a hearing. Fe 


In full cofts, he litigant that gains the ſentence, ſhall have Full coſts, | 
ſuch teuſonable / coſt, as he — expended; he ſhall be 
allowed fees given to four or five lawyert, and three or four 
nds to each lawyer, Ye. but the plaintiff in this caſe muſt 

upon oath that thoſe charges were nereſſarily expent 
by him in the proſecution of the ſuit, and were ingly 
paid by him. See the caſe of Marl againſt O'Hara, and Sir 
Walter Blake againft Sir John Kirwan, in this court in 1721. 
and the caſe © Crofton againſt Crofton, in Chancery, in 1752. : 


Exemplary coſt, is the higheſt coft a court of Zives, Eiemplary 
and is ſomewhat more than full coft. See the caſe 0 colts. 
aainſt Lynch, in this court, in 17138. 81 


in all caſes whatſoever, where a party is entitled to cofts, The courſe in 7 
either upon decrees, or "fiſmiſſes, or upon any other order taxing coſts. "i 
*of the court, when the bill of caft is.prepared, a copy ef it 371 

is to be ſerved on the attorney for the oppolite party, with a 


ſummons to attend the officer on the taxing of it: And if he . + 7 


h 
: " ” 
. 


does not attend after ſervice of two ſummonſes, the offen 


4 


vill proceed x parte without any affidavit or order. 


Where the coft is of courſe, and no particular order r. 
Paying it, then the attorney for the party entitled to the caft, - 


uſually obtains an order that the officer may tax it. 


9 19 * £ 


N Wen 


j Thos 


| | es” Cofts. £ 
. "Subpena for When the bill of coſt is taxed, it is to be figned/ by the 
coſt. 


chief baron and filed; and either party may, have tan atteſted 
copy thereof And wheniviv Genedand a Jubpend tay 
"Nie of contle-i9 it, (by the al general rule. 


RULE. Upon affidavit filed, (grounded on a ubpena) of demand 
| Atothment 2 of coſts on a diſmiſs, Fe c. and non-payment,” the 
| of ener court, upon motion of the p, aintiff's attoney thereon; wil 

6 i and non-pay- order an attachment for the coſt, the poſt coſ. 
: ment. wy % | 3 in 3359 lr Pl Th 4214) Agro 00 

Affidavit: 8 The affidavit muſt prove a perſonal demand; and the per- 

2 ta ſon who makes the demand muſt have a letter of voor 


D impowering him to receive * the coſts, and it muſt be ſo 
torney to re- pov m to receiv muft 
.. forth in the affidavit. e 


_ 


* 7 a 


ſervice, or a ſervice, or demand, in the common way, f. 
3 be ſufficient. 0 „ e ] 3 wy} 
Proceſs for non- And this proceſs, for the non- payment of coſts, way be 
payment of coſt carried on againſt the party to a ſequeſtration : But note, in 
. — this caſe, the firſt attachment is to be directed to he 
en co ſe and upon a non eff inventus being returned thereon, the Coun, 
queſtration. on counſel's motion, will grant a ſerjeant at arms, againſt the 
deſendant, without running out the other intervening proceſs; 


5 and upon the like return n on at arms, and upon Ea 

-  eounſes motion, they will grant a ſequeſtration. ia 
00 IE 

Coſts to be paid As to coſts, wherever the court decrees the party to pi .. 
perſonally, how cofts perſonally, in that caſe the officer taxes them, and ide 

to be recovered. party to whom the coſts are awarded, proceeds by ſubpana,.a 8 

E abet p attachment for recovery thereof: But where the court diret — 
A Ableoutofarcal that they ſhall be paid out of a real, or truſt eftate, * they bil; 


er truſt eſtate. muſt follow ſuch eftate, and not the perſon of the party. 


„ ER CRITEG — 8 eee 
How if the e. If the eſtate be ſold, the coft is uſually paid out of the pur 


report on taxing 
oof 


% ” 
. 

4 

— 

- — 
lo 
— 
4 
at 


« 
* 
0 1 
% = 
we 


-, 
, # 
Vn 


d lswed, or are not allowable by law, the party aggrieved mag 
* apply to the court by counſel, and on ſuch motion, the court 
wr oder into the fame}; but notice is to be given | 
io the oppoſite party. | 188 | 5 
nd , . | : | J + | 
he Wang TR las v5 
CO > — ——— — — — —  — 
ö J i "oy | , 22 
| e WWW 
wh Wit dall pay Cofts, and in "what Caſes, Coffs. Hall be r 4199 wes of. 7H 
; & 4 Paid. — 2 1 wi. $48 77 » by a 2 
f | | 8 41 n 148 . 18 , is. 
onal THE expence either party is put to, by the delays, con- Delays or cen- 
per- T tempts, c. of the other, are only remitted n ho pi ber 
pon by the payment of coſts, unleſs the court order otherwiſe. purzed by coſts, 
erior / Fa on $ "4 8 | 
ſhall * And by the 66th general rule, in all cauſes wherein a "#2274 „ 
5 decree, or diſmiſs, is pronounced upon full hearing, if no ROLE. 
coftg,he aſcertained by the court, or mentioned at the time of Conn deres 
y be pronoineing thereof; yet the party for whom the decree is or diſmiſs, tho 
e, in my may make up his bill of coſts to be taxed of courſe. not aſcertained * 
2H . the proceedings on drawing up Yecrees, - fc. Title Decree. by the rd 
, (=., » * Eg £2 1 IP . FT 2 ANY non. 46 e (ie | Ps Wa nn? £ 
oceſt; Put executors, guardians, and truſtees, are uſually exempt Who' are ex- . 
| upon BE tom coſts in equity, or awaited coſts out of the eſtates in empt from coſts. 
\nb their hands, unleſs they have greatly miſbehaved themſelves ; | 


alſo an heir at law, is in moſt exempt from paying coſts. 
ba, Eq. Ca, 125. hy 0 oh | "ED 


% 


Rye an adminiſtrator plaintiff pays cofls in equity, and fo xr an admin. 


letermined per totam curiam, on a dem to aintiff's ſtrator plaintiff. 
he ll allowed. Bunb. Rep. 63. e . 9 * 


Han executor is defendant in equity, and there is a decree Defendane Exe» | 


the pu SiWezinft him, yet he ſhall not pay coſts, though an executor cutors pay no 

% of "Geendant at law pays cofts in all caſes ; for he cannot plead <oſtvin equity. 

in a law in excuſe of aſſets. Hard. 165, Sed query. if there x 3 
t, r n0 probable cauſe of conteſting, or if he hath aſſets ® in E355: g 
; for | more than ſufficient to pay debts and legacies. EO 


A ſolicitor proſecuted a ſuit in the name of a ſtranger, who A folicitorcom- 4 
being to be found, the 1 aner, declared, that if 1 3 
we were in ale, he would make another, T2 = E 
ee bod make , 


1 
7 


do pay coſts, 


Cole 


4. t a bill . n 
put oy 88 NES . and 
u 


it was inſſ oy n, that he. yrs" ih 
coſt, none but my lord Somers, afigr lon debate 


all the ancient counſel and clerks, (who agr 
have cofts,) ordered him his coſts, like other Holly for 
| though he is at no coſts, or but {mall coſts; yet the counſel, 
and clerks do not give Their lam dase defendant, but to the 
pauper. Paſch. 1701. between Scatchmer and Foulkard, Bac. Fy, 
Ca. 125. Sed wide Precedents in Ch. 119. # contra. 


Truſtees when If bill be brought. to call at to an account, and je by 
anſwer ſubmits readily to it, though on the account he 4 
found in debt ; yet he ſhall pay intereft for the balance only, 
y; NW. 6 from the time of the account 2 and * no coſts, if he 
f haz not miſbehaved himſelf. 1705. between Parrot $ 
„ne  < fiu0v Treby,, Bac., Eq, Ca. 1 " 


| Newttial grant I a new trial, or nd iſſue beireed, i is is to be upon 
e ene e fen. 


| dave, A 3 was vid, FO TOWN n becauſe it came 
8 By x > by-commilion without any anſwer. 1 Ven. 284. 


e 


| Coſts of the Ince caſe of Dunkin and Ki a 1 21 a1 


e = ex a feme ſole exhibited a bill, , pending the ſuit, married, 
vive, 7 oy, thoygh. and the baron por Sadler Bn a bill of revivor, and obtained 

ted dy pate a decree. with.cofts, and the. court ſaid it ſhould be the cofivof 
| — sown fault. the. whole uit, .excepting the bars charge of the hill of revivor, 


al it was objected bat the abatement was the $ 
own act: And that if the defendant had been in dercn 
ſo to have _ yet he could not have e _ Pinus 
to, rexjye , 


An heir; or er · And in ds above caſe, the lord keeper. faid,.. het It was nat; 


ecutor to an- like a reyivor againſt an heir, or executor, where the ſuit is 
ſwer oply for - 


PS... T * abated by death; in thatcaſ th for gh 
eee EIN ; n le, they an e 


Den 


* PRES * 0 ficond bach ee ings a pill, to 3 10 
4 need? BY Ne ho had, been oe ber greet chargein. forecloling 
gagee 67 5, M cha ox, "the One which the firſt mortgagee has been 


cloſes the _ at, ſhall nor ue as in caſe of an adverſary ſuit, but be 
mall have full 


ſhall be allowed all his coſts and charges, (as is done in caſe 
. f. ſolicitor who lays out money for his client,) and the * 


is af the morigaged 3 bail be firſt applied to 
4 ks cofts, before it goes to ſink the E 2 
1690 ee and Hide. Ve * , 


2 . _ 
than taxed coſt 


A bill 


7 


* 7 


1 


FER 1s 


8 
N 


caſe 
5 


"gh TONY for want of a rep cation, ſee Title Rebew 


* - 


32 PS. 


SE was « * Fond nd 1 role, 4 par 
A court declaring iti a = fraud, ordered the PE of à grofs ira 


cots io be e din orb. 2 Vern. pr et * to pay colts a · . 


certained 
* oath. - * 


An heir Eft or even an heir l to the honour of the - at law. 
fmily, if there be probable cauſe to contend for the family all not 
eftare, ſhall nat pay cofts. - 1 Williams, 482. And in the ca probable cans. 
of Bla againſt Bidulph, on a bill by a deviſee againſt an to contend for 
heir, to-prove a will, the heir croſs examines the plaimiff's che eſtate, 
witneſſes, and nd refuſes to releafe his right, vet the heir ſhall: <herwile if he 
have his cofts given him, on motion; otherwiſe, if he exa- — try his 
mines witneſſes of his own. 2 Wilkams _ 1 .. 


* If an attorney or ſolicitor ſhall appear to. de guil of 
groſs neglect, the court will order him to pay * 


lbidem, 593. 


3 #1* 95 2 4314 15129 250 

A legates. or e coming In ele the maſſer, and not- A 

party, to the cauſe, ſhall haue his cofis,g for it was in, his power 

v have, brought a bill for his legacy, or debt, which would 
have put the eſtate to further charge. 2 ins, 80 


how non Jo wh 


If an iſſue out of Chancery he direcded to be tried * — of 


party plaintiff in the iſſue gives notice of trial. id, does not Chan 
i rigs 24 ; l the court of the oun 2 9 
vill give coſts, not. put 1 court rial, it 
of law, where 4 ren ende * 


„„ len 0 $159 5 


— a bill ie peels ion but never ſtirs.A 
in it ater he bring of. 2 Men bill; is diſmiſſed, the. de- 
fendant may at his election ſue the infant, or prochein amy for 
luch coſts; if the infant be ſued, and pay the coſt, he may a 
ale his remedy over againſt the hrochein amy far at 3 N 
infant is liable to pa + | if the Judgment. be againſt him; 4. as 

nd if the common Ja be ſo, why 8 71 n.. — 1 379 | 
equity, otherwiſe an ih ant would be left at liberty to plague | 
mankind as he thinks fit. 2 Wilkams, 297, 298. 


On a bill of on neither ſides ſhall. pay, cofts it being On a ba of 
fr the benefit « partition nei- 
of | — parties to have their ſhare in renn, ea pon ter par . 
6 | caſt. 
For 1 coſt to be vad. if "the plaintiff's bill be ve Kai gag a . 


os rpc: 


it 
* bt . Rong 1 4 ” *ul); «ls ons 


(Formerly, if abr — | 
Gſmiſſed his own bill, he was to pay 2 


If the plaintiff I a plaintiff ſets forth in his bill, that he reſides in another 


* 380 and there is no reaſon if a defendant has been put to greater 


duty, if he has officer; a 


curity to pay will make an order, that the plaintiff do giye frurity to 
5 4 1 the cofts, before the defendant be obliged to anſwer his 


. 5 N | i p 5-4. * e | f 
— v 4 ORE . : d Cofts. n 1 ' | 
** 5 : 12 1 N 2 i By * y 
muillings coſt; and eſpecially, if the bill was but for diſco 
only i but now the court on application of the defendant's at- 


Y 998 tctorney, will direct the coſt to be taxed by the officer, and that 


ctzthe plaintiff ſhall pay this coſt to the defendant, and this 
ſieems moſt reaſonable; for, the very copy of the bill mi 

ce coft-three times the ſum of twenty ſhillings, - beſides the 
to counſel and attorney. - „ 


© 


ids. Upon a motion to diſmiſs a bill, wherein the plaintif had 


- | proceeded to an anſwer only, with twenty ſhillings cofts ; 


* per lord keeper, that was a rule made ar leaſt fifty years apo; 


charge, why he ſhould not have the coſts he has been put to, 
. and that for the future, it ſhould be referred to a maſter. to tax 
+... + coſts in ſuch caſes: 1 Fern. 116. Hilary 1682. Annan, 


Officer of the If a ſuitor hath paid the officer his ſee, and the officer hath 

court, 2 5 neglected his duty in entering ſome of the proceſs of con- 

praes og his tempt, by which means, the proceſs becomes irregular, the 

neglect in his ſuitor is to "od the coſts, bur he to have them over againſt the 

| thoagh the officer in ſuch caſe die, yet this being 

received his fee. a duty, and matter of contract, his executor ſhall pay them 
3 | ow or che wins 2 Williams 658. 2 


lives in another 2 . a Ty * : A * . » 
vor kingdom; or upon affidavit of his being a foreigner, or liv- 
* 2 #40 woah the court on motion of the deset ne attorney, 


And a depoſit Maſeley: Rep. 7. And in the caſe of Ker, againft the duichels 


- 


not permines, bt in money, in flead thereof. 


rye, wa of Munſter, Bunb. Rep: 35. the court r a ed - permi 1 a «py 


N 2 


: Defendavt after The defendant ma | amend bis bill, paying common cofts, 


demurrer filed, after the“ demurrer is put in, but after it is ſet down to be 


paying conimon 
colts; but after 301. 


C. 
3 


baplog cauimien arEued, he muſt pay the cofts of the demurrer. Moſeley's Rep. 


ſet down, to pay coſts of demurrer., 


* ' 
On a report f 9 a report of aſſets, in the hands of a 
= ator * 


| executor or ad- 
aſſets, colts are mi 


2 75 were decreed 3 againſt the defendant, without direct. 


een and Ing an inquiry of aflers. Moſel's_ Rep: 204. Peng again 


not out of the Te, 
hh... ee 32 


£7505 1 1 ' 
Coſts at law, as. - When by order of this court, proceedings 


*Þ4 3 71 
+. 


are had at law, 


well as in this 0 wry the iſſue, or the like; the plaintiff ſhall have his oofts 


E ing 0 "at law allowed, as well as his coſts in this court. 
- ” | : : 4 * x 4 * x hb ? „ - +. * 1 N ' ” 9 *.» 7 . 1 * 4 
nn — 


* 
- 5 * 
* 
. * 7 7 ' * 4 
0 ** . - 
% 1 * 
1 . 
0 - 


£4 


r ſufficient to anſwer the plaintiff's demand, cofts | 


8 @ 7 


f Coffs. 
2 


** to *I are to be ſet down to be argued by the attor- ry a plea, ; 

wy concerned, within four days after filing thereof: Now, 2 urrer, r 

if the plaintiff allows the plea, or demurrer, or if the excep- reports, Within 

ions to the report be allowed within theſe four days, without the four days, 

ning the oppoſite party to expence, the coſt is bur twenty in which |they © 

billings LEV | x are to be ſet 
q | Try down to be 


By the 25th geveral rule, if the defendant allows the excep- RULE. 
tions, and anſwers over, or gets time to anſwer, before the Fhe coſt ts 
order of reference to one of the barons, and the ſummons {7 paid by the 
F 11: defendant, on 
xe taken out, he is to pay but twenty ſhillings coſt ; but after illowing er- 
the order and ſummons * are taken out, he is to pay forty ceptidns, be- 
ſhillings coſt, though it be before report, in which ten ſhil- fore und after 
lings, the baron's fee, on the report is included. | ron a 6 
ſummons are taken out. 
"IE = | „ 
But if the plaintiff prays time to except, and the defendant No coſt it plair- 
alors the exceprions before the order of reference is taken tiff prays time . + 
out, he ſhall pay no coſts. . 


= 


the plaintiff is to pay forty ſhillings coft to the defendant in + 
wo days after the report. Far Ret 


report, on exceptions to anſwers, ſee Title Exceptions to An- ed in excepting 
fwers, 29 8 „„ „ „ „e de the bah 


The coſts to be paid by the plaintiff for not appearing upon The coſts to be 
the Wing, ae. of Ee, to . paid by the N 
three pounds five ſhillings, if ® a king's counſel be employed ; Plaintiff for not, 
and two pounds five ſhillings, if a common counſel be em- Af here 
ployed ; and according to the general practice, If there be ſe- alle, when tn. 
eral defendants, but the one coſt is to he paid among them cauſe is ordered 
ill, though they haye different intereſts, and appear by dif- to Gand over on 

t attornies, which ſeems extremely hard and againſt all > demurrer at 
raſon and juſtice. And the ſame coft is to be paid by the 2 ur 4 
plaintiff,, whete the cauſe is. ordered to Rand over on 4 de- _ a — 4 
nurrer at the hearing for want of parties, and on a plea of outlawry. 4 
vulawry, at the hearing. — 


Where 


# CY 
b 


= - 
i 


2 

* * 
o "of 
2 

> * 


* 


* 


rue have Where a.caofe is drought on by the plaintiff on bill and 


taxed coſt n - Lat 4 | * 
leerer for bim "anſwer, and he obtains a decree, he ſhall have his coft to de 
bin od an. taxed by the officer of the court. of Fs As 
fer. , 38. % | 1 e * 


Bot if the contt By the 48th general rule. if the plaintiff brings a cauſe b 


cannot decree à hearing upon bill and anfwer, and the court finds no ground 
or to decree thereon, the bill is to be diſmiſſed with cofts f or the 
miſſed with . Plaintiff, if he defires it, may be admitted to reply, he firſt 
- plain- paying the defendant or his attorney, forty ſhillings coſt, “ io 


_ cif way reply be paid in four days alter the hearing,” or the diſmiſs is to 


* For the colt to be paid by the defendant, on being ler in 
paid to ſhew cauſe againft a conditional decree, ſee the proceedings 


Ard enger And for the cofts to be paid by the deſendant, on being lee 


_ 3 ci ſee the proceedings on bills taken as confeſſed, Title Hearing. 
The coſts where For the cofts to be paid when two bills in equity are bropght 


ey, use for ſof the ſame matter, or upon eleclions to proceed, at lau, or 


the lame mat. in equity, where the ſuit ar law, and the ſuit in equity, are 


ter, and upon e- for one, and the ſame demand, ſee Pa. 236, to 241. Tul 
lections, to pro- Bills. . 

cred at law or 4. \ ' 
in equity. 


— 


Lo 


lowed no coſts. 1 Williams, 376. 


* The ſmall coſt the plaintiff is to pay in this caſe, is often a great griev- | 


guce : But there does not appear any the leaſt reafon, why this coſt ſho 
be leſs than the coſt the plaintiff is to pay for not appearing on the bearing. 
- which allo, is extremely ſmall, and in general, may not be the- tenth: part 
of what the defendatit hath really, and neceſſarily exyended, But matters 
| of coſt (as has been ſaid before) are diſcretionary in courts, who of late 
ars do much conſider the circumſtances of the caſe. - The ancient Rated 


* 


ms for caſts, ip certain caſes, might have beep juſt and proper allowances 


: 58 at the times they were fixed, but would at this day, ſrqm the, great changes 
Pitch have happened in dings fo every « egree very fat ſhort of reaſona- 
Ret ble compenſation. See the caſe of Vipoiii and owley, in this court, Eaſter 


verth, 1759. 


= 


2385 Coſts are not T to follow the event of the cauſe, as 
Cofts not . Where the money was found due to the defendant upon account, 
. - waysto follow yet it appearing to be much leſs, than had been claimed. by 

| 8 the the defendant's anſwer; in that caſe, the defendant was al- 


S 


© 3 R KS 


* Las 
R 


- 


Cofts . 


ff a defendant puts in a ſecond anſwer, cofts are theteupon Plainuff accepts - 
due to the fail, and though the plaintiff accepts a third ing a third an- 
wſver from the -defendant;-he doth not thereby waive his [rer, before be 
title to his coſts, on the ſecond anfwer, but may take out receives coſta, 
end for them. Bunb. Rep. 34. 3 ; 


Although there may be no reyivor of a diſmiſs. with cofts, Bil of feier 
or of a decree for cofts'only, not aſcertained; yet there may by an axdchice*” 
te for the duty and coſts; and in this caſe, an executor ſhall for the duty and © 
pay cofts. Bunb. Rep. 45. 160 333. Select. Ca. in Chan. 21. colts, be ſhall 
1 e OED n 


Wherever a bill is for rey only, and the plaintiff has On a bill of diſ- 
adiſcovery by the defendant's an wer; the plainti cannot re- covery, only, . 
ply or proceed; for by the diſcoery, the plaintiff has ob- the plaintifi 
pired the end of his bill; and when he has had che benefit de pay coſts, 

if it in an action brought at law, and comes after to diſmiſs Aeta: an 4 
bis bill (which he muſt do, or the defendant will,) ſuch * diſ- che defendant 
mifion will be with cofts to be taxed ; Which ſeems hard, was the occaſi-” 
ſince the defendant was the occaſion. oi this bill, by his falſe on ol the bill, 

plea below - and the plaintiff there can de allowed no coſts in M 386 
tquity.. Bunb. Rep. 124. | | 


ln the caſe of Harman againft -Immins, Bunk: Rep. 104. Ex- A defendant 
cations allowed to two hs. porn chetoriginat bitip ag then puts in two 

te plaintiff} amended his bill (as he might do with voſts) the ſhort anſwers, 
&fendant put in his anſwer to the amended bill; andthe plain- en plaintiff 

if ſer down the exceptions (with ſome few additions) to that gun 74g 
mſwer, and they were allow ed ; and the queſtion as, if the ſwert tha; ne 
teſendant ſhou cofts,. as upon a third inſuſpcient anſwer, thall pay cot, a 
only as upon a firft inſufficient anſwer: to the amended bill: upon 3 third in- 
And per curiam, it was determined, -he:thould-pay coſts, as on {vfficient an- 

(third inſufficient anſwer; | 5 BA 2 180 ſwer. | 


*. 


_- 


Acts; — 
ww d 


 eitherinterlocu- or final and definitive; E until they come to the de- 


eaſcs, ; F 


| Decreeinfavour | And theſe deerees are given, either in favour of the plain. 


| Upon confeſſion Firſt, upon confeſſion ; and there nre-2wo caſes, in which BW _ 
- expreſſed or an iapliel confeſſion is ſufficient ground for a decree. and 
. Implied com> | Firſt, when a man being ſerved with proceſs to app" 


8 _— in two neglects to appear thereto. 


Diieecrees and Diſmiſſes. M= 
| 77F6000 7 
! | did 


1 


ue ſentence at I T has been altead y ſhe wn, in treating on bills o review 
tze civil law, | | | 


that the ſentences by the civil and canon law, are two-fold, 
interlocutory and definitive; and that / the interlocutory, are 
any orders pronounced by the jadge, im the cauſe touching 
; 2 J0T the proceedings, before they * came to a definitive' ſentence: 
ers are And thus in courts of equity, all orders are either interlocutory, 


and in equity. 


— 


All 


5 finirive ſentence; for all pre 


ations in the cauſe before, are 
4 * 8 a 75 £ 
| hae interlocutory 9935 


1 
hat] 


f. 


Interlocutory | | And theſe interl6cutory oriers are made by the court,” either 


8 
orders in what upon ſome incidental intervening, queſtion, ariſing upon the me 
principal point in the progreſs of the 'cauſe ; or where the 

_ "court doubts of any fact and an iſſue is directed at law to try F 
itz; or where the court have determined the right, as to the whi 
incipal point in queſſion, but yet leave ſomething further to anſy 
done to compleat ie ſentence ; as where the order, or (e- Wl ply 
© + -._ cree is given for the ching demand, but pos opens wg, 
. | A av aſcertain the damages; or a o to an officer 

to report the ſum due; which laſt brings on the mater of ac» 8 
count before wean RE -o+ ĩ ͤ xũ a, Aoduthlnesy 5, eatic 


* 


«8's ; . i . . | 
23.5 e N ; 4 : . 3 e 8 2 | 
The definitive The decree a ſentence is final an definitive, when the min 


Rs. } whole matter in/controverſy is, upon a full hearing, abſolutely WW te 


| determined; and chat is, either where a duty is decreed, or « bete 
Kat ſum certain; gr where there has been a Acfee to an account, but 
* 388 and the a t ſertled, and the ſum due'decreed * upon a full Anti 
hearing, on the officer s report and the merits, and the decree I bor 
made up and ſigned by the court and enrolled: For note, that fre 

until the decree be ſo ſigned and enrolled, it is deemed but an 
 interlocurory. order, and may be altered by re-hearing, and 65 
ſometimes by motion. . 4 


of plaintif. tiff, or of the defendant, and decrees in favour of the plaintiff 


are given. 5 


1 


implied, - 


Second! 
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- 
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7 EO ES HE 33 * 
l him to a ſequeſtration, the b bill ſhall be taken as con- Satz 
led; becauſe it is preſumed to be true, as the defendant had and bills taken 
fall notice; and opportunity to make defence againft-i it, but e conſeſſo- 
dd not. See To ee p="" 


1 Secondly, where a deſendant hath been ſerved A a; . nll” on 15 

* es to hear judgment, x neglects to appear pon the erte — 
n vir My a N 75 the nne on e — | 
4 | * 389 

4 Thirdly, on the. merits of the caſe, where the pil Thirdly. on be 

ap hath equity ſufficient to eftabliſh his demand. N 8 of the | 

her Secondly, decrees in favour. of the tots hey np: 

the 99 | | 8 De | | 
Firſt, u FE Anti 's failing to proſecute his fair, Firſt, 9 
4 _ happens in pl caſes : Firft, (Bert, the defendant hath tiff 22 4 
r to wered 


plaintiff's bill, and the plaintiff neglects to re- to proſecute” his L 
<p in the time-allowed to him W vl 


f 


Secondly, where, _ laintiff hath replied, N oli- B fe, ws. 4 
cation ne acts to 2 further, cept defendant a hy to 9 in 4 
join, and his attorney may put a rule on the plaintiff to exa- time. 9 
nine his witneſſes the next vacation, or the cauſe to be heard | 
the next term, on the pleadings, and on default thereof, the or after rep 


or a defendant ma * down the cauſe and proceed to hearing ; * 9 
ount, I bu note, the defendant cannot put this rule on the plainnff, © 
ess util he hath let a vacation paſs without examining, and the 


ſhort vacation after Eaſter term, is never accounted a end 
lor examining i in. 


. 
22 


*Thirdl * where witnefſes have been 8 and eil. * f 390, 9 
ation paſſed, and the deſendant, on the plaintiff's neglect, on te 
brings the cauſe to a hearing ; wh ca 1 


aintiff doth not appear dant's * I 50 
plain. x the day of hearing, the court will, on motion of the de- on the © 

ainif . Endant's counſel, Fe. 5 

which 


a diſmiſs with oft, which ft is Ahearin "onthe 
med according 70 the n in "hy! cauſe, 1 plaintiffs ne- 


+ 


Secondly, ac a 5 or demurrer is put into 2 appearing. 1 
nd the plea allowed and ved, and the. "ie Er allowed, oh +70 Þ 
te bill is to a rue Pe —_ pt or dem 


nan onthe gad dial, apthe Wertes cf abs copſh 
merier of the 3 ö 


| * e | ig 11 es Is 
award, unlefv-it ' ters . 39 2 "Or Io 


er ee „ 
| A ſingle witneſs, Where Pain is bud a auge nach 


S of the defendant's oath, the court w 
Nor, wilkthe 26 
or, wil the 283. 


5 - Fm 
— — — 
” . * 


Demed Be, 


pan . 
* Tak 


2204-22 


— an RA unleſs n deaf 4 


35 Ds 
againſt che defendant; 
inſt a defen- gath, this is not ſufficient evidence to decree againſt the de. 
ts er ſendane; and in this caſe, as the A e bys bun the. benefit 


not ſend it to. he tried. 
law, where one witneſs is ps 1 Vern, 161. 2 lm 


\ A . 


= SV Eons 


- 


court 2 Wh , 
_— yo = | * But FIN 1. this be Era and 1 4s" Kid * deen 

el ies diſpenſed with, where a fraud was plain 6 canons dc 

45 2 69. See Tila, e Evidencr, ſee, re 

x de 

to 

d. 


— | 1 
oh to _—_—_ 8 
Dünn what. | Pipi is the 8 court, when 
2 Ka Ts bill is ordered to ba Ra Is x7 Yu , 15 
t for court to take isance 0 ey It 
man _— where the OS 2 the -omle 


nds n ty ꝓraper f * and i 
o equi r for T 
re Gil the il T1635 4 


5 


Piſrmiſes bow | And diſmiſſes are uſually prayed and — md 

procured, end and had upon the defendant's anſwer and diſclaimer, an 

5 als ſometimes on a "7 or W or on eee 
55 . 575 ia 


A diſmiſs upon ae is FLIER for want Wn parties 
ſometimes, becauſe the matter belongs to another court to d 
termine, as the courts of law, and eccleſiaſtical court; 8 
for that the matter in demand is  helow the dignity of 4h 


33 N either in * reſpect of it's value, „ 


agg hou yp n501sSps gers 


0 


ing or Whete the — 9s _ bill 3 is 3 for which © 
| be no relief, as agreements or Wagers, | 
* eee «4 
contracts for fimony, or uſury, or where it Wor RNs 


pany hath e in his din. i 
21 n bore be TR 


r the N — 

e, Ie Þ li e ring, ws. 
r dar way, if r be wilt, procure Ks panſe-i6 be for . 
TY hearing, and ſerve' the plaimiff, with ” proceſs ad exdieniduw 


| Jil; At which day, of the 'pl Seti i appear, he may g 
_ Proceed tö hearing, Fred if he A not, the = may be $60 
You diſmiſſed with co 4 and left at liberty, if there were an in- 


juaction, or order ee refiraia him. 


Note, eo A N A 
dow the cauſe for hearing, e 
1 alter publicati- 


. \ 2 


Aad tin fd, hae wm u cheſe difemiſſes, if heie bo ent On a diſmiſs 
defendants, who def e ſuit ſeyerally by different attor- where there are 
torneys, cofts of Fine muſt be paid to as many defen- 22 
R 2 AN defend by dif- 


e g 
pena to heat if £ is r But if 

and the plaimti is ; tage 4 the cance" dann ike a 
bill, but "will, = Sp yen of the defendant's counſel, firike 1 
the cauſe out of „ and order that the plaintiff, ſhall en fubpena 
not bring on —— ea again, until the coſt of that day's at- — 
l pm «yen; if a kingn.cÞ —— on 
be employed nd 155 pounds five ſhilli 2 com hearing, 
or more Dae think fir fit to r i. it. be paid ©o the bill cannot 

the defendant. An 1 of this, in the cauſe of Clic be dilmilſed, 
je in this court in * 
ut in this' caſe, the A Mo prove the ſerv 
he ſabfæ ro A -- E and Ro ma} 2 

3 alen party, or of him to wh 
it was given, {br pre be filed re ir can be read, due 

the common coſt of ewo pounds fiveſhilliags, or three-paunds 

kee killings, if a kiag's counſel be rmployed, is 2 ex- — 
— — — te 
intere ar rent atoruies, yet, acc to with fobpoena 
Falle. ame 2 ES hear judg- 


Kt np —— ackend by ee — eaſe 


ſhillings, | 


taough the plaintiff was a 4d cauſe is ſons. 


Bebe, ond 2 


eq be. dull or * 1 Wy ſhillings," (x afraid); * 
* 394 N an by the plaintiff e the un r 


0 W 8 


Diſmiſſion on As the e of SE are . 00 are allo the 
besring nor to effe(s ; for if à diſmiſnion be decreed upon à hearing, and 
e his Lees drawn up and figned and Nag it may not be altered by 

f ae, any motion, or order, but only by bill of review: And 11 2 
e 1. new. bill be filed, whether the diſmiſſion be enrolled, or in 

c 1724 it may be pleaded in bar, and will be allowed; but it 

aid where a cauſe. is diſmiſſed on full hearing, it may be re- 

, . . again, or a new bill admitted, "ou a new. matter ap- 

Pearing by aflidavir. 3 0 + KA 


*t av 


* 
: 
, 


E\ '— Bur diſmiſs for But when the diſmiſs is for want of mis 850 hotcn 
k want ye the merits, then iÞ cauſe be ſhewn on motion, and an excuſe 
be _ ar IH made for. the delay of a and on paying coſts, the 
Nr plaintiff 's bill ſhall be retained. 
colts Paid. : | | 
Diſmiſ above a In all caſes, where a ace is 8 and not . 
Fear, an order on above a year, an order muſt be obtained for liberty to pro- 


to be obtained - 
n proceed. 2285 s which the court will grant on an attorney's mo- 


* 


a bill 2 A cauſe the on to a bens where I pill was for di 
8 edel cover only, the queſtion was, whether the bill ſhould be diſ- 
of hearin the miſſed, or the cauſe ſtruck our * of the paper ? and his honour 
_ cauſe — the maſter of the rolls, ordered the cauſe to be ſtruck out 
aruck out of the of the paper; becauſe a bill is never diſmiſſed where the 
paper- plaintiff prays no relief; for ihe words of a diſmiſſion are, 


39 be cours eeing no cauſe to relieve,” &c. nen 4. 185 


at 

FEA] A diſmiſſion on e to proceed here, or at law, is he; 

election to pro- not peremprory, but the plaintiff after failure at law. may | 

n bring a new bill. 2 Vern. 32. 

law not per- - | NE ” up 

emptory. 4 
Diſmiſſion 6 ſote, that an order c AY if day ſi 1259 and inroll 


ed and inr * will de a good plea in bar of a new bill brought for th 
E ſame matter. 1 8 . 575 3d. Edit. 


When the bill Br to diſmiſſing bil for want of parties, the diflindlio 
ſhall be difmiſſ- ſeeras to be this; where the parties omitted are _ inte 
ed for want of 4.47 and ſuch as hay a right by their anſwer to con 
parties, — Py _ plaintiff's title, -arfl draw the cauſe to a freſh examini 
Fal den urn. tion,” there the bill ght to be diſmiſſed with coſts; | 
ed on — vs the parties o 45 . be added Sen? for form 
the colts. of the ON a mh 2 
d- partic be nod. 8 


* \ 
' \ 


rin [the plaintiff replies, the defendant can never diſcmiſc the After Replics 
wt it bill allen r the cauſe, becauſe he may rejoin gratis —_— ob- 
r. and prove his anſwer, and fo bring the cauſe to a hearing, ' wins dias 


. 


AP 3 | | . — on } 0 

ot on f l 
cuſe Ty 

the 4 
yg Of conditional Decrees and Difmiſſes. 


„ 


T E ſentence or judgment, is either conditional, ot abſo= Of coalitions 


eB Abſolute, which when declared, doth immediately bind © 
Fon de party, and cannot be altered but by a re-hearing, or bkçßyß 
e the dill of review. | | WES. N 4 an d q 


a - Conditional, where the plaintiff or defendant fail to appear, .. 
at the day of hearing, though duly ſerved with a ſulyena to * 5 
, hear judgment. a n ; v | 5 © e 5 


A conditional diſmiſt, is analogous to u non-fulr at law, 'Gralidend 
upon a non-pros, or for want of the plaintiff's appearance at diſmiſs - 
the day of trial. * | | b 


By the 46th and 67th general rules, if at the day of hear- RUuLlEs. 
ing, the plaintiff ® be ready, and the defendant 4. de- Conditional do- 
fault, affidavit is to be made of the ſerving the defendant with cree on the 
R ad audiendum judicium, and the court will proceed to 4clendant's nat 

ring, and after the plaintiff's bill is 22 the defendant's 4 
anſwer is to be read (upon prayer of the plaintiff's council) 2 ,.> 
and the plaintiff's whereupon the court will decree or 397 

- diſmiſs the cauſe, or otherwiſe order as ſhall ſeem fir. But But the defen- 


in ſuch caſe, the . doth not uſe to make an abſolute de- a day to bew | 


. | cauſe againſt it, paying coſts, 
Vor. l. 0 . eree, | 


, i 

” ah 424 * a 

o N K * e 
. of L by 


Diervts n Difiiſſes. 
etee, but of le eee to ſheiw'caufe againf 
Tonfirming the "decree, at which day, if he does come, and 
1 endeavour to ſhew cauſe to ſtay the decree, and that thereup- 
on the court doth proceed, the defendant in ſuch caſe, ſhall 
© = firflipay/down' the fiim"of '# forty hillings, (or more if the 
e Taugt Wind ich bor ade iplathenf's double atrendance, by res- 
bdion of the defendant's default. COR: e A008 


. 


be defendant's anſwer is no further read than thus, «iv. 
4 "The anſwer of C 5. defendant to the bill of complaint of A. J. 
. e V- the ſaid defendant ſaving and reſerving to himſelf, now, 
1 4 at all times hereafter, all benefit, and advantage of exception, 
| and fo forth; anda word of the anſwer is thus read, to ſhey 
E. * 398 that there was a lis conteſtata in the ꝰ cauſe, and the conditional 
| The conditional decree is analogous to the primum decretum, in the. civil and 
deere _ canon law. Marant. 315. | 
; os, in the canon law, n 


it cauſe be But if a cauſe be heard, and the bill and anſwer opened, 
heard in part, and then is adjonrned, though the defendant makes della at 
and N the next hearing, the decree ſhall be abſolute; for the ſecond 


and dant - 8 a 
mk A hearing is to be conſidered as a continuation of the former, 


at next hearing, when he did appear. Moſeley's Rep. 186. 
_ decree ſhall be + | 
abſolute, : | 


How the court When the defendant's attorney is ohli to rait, 
will proceed and ſuffer no conditional decree, yet 95a Ap per” 22 
Le heating, purſpant to the rule, in ſome cafes, the court have 
fone — abſolutely decreed the cauſe, and in others, have only pro- 
and ſuffer no nounceda conditional decree, and ordered an attachment againſt 
conditional de- the attorney. But note, in this caſe, the plaintiff's attorney 
croe, and yet muſt have the order on the defendant to appear gratis, ready 
makes default. to produce, ſhew to the court. And, in all cafes, where 


e a conditional decree is pronounced, it muſt firſt appear to the 


is pronounced, court by affidavit, that the order for hearing, called he Order of 
i muſk —_ - the-Nay hath been duly ſerved. 9 
to the court, | _ 


| > that the order for hearing, hath been ſerved, 


|. Conditional „ | The conditional decree is Grawn thus ; that the plaintiff 
_ * "reehowdrawn, ſhall be relieved, according to the prayer of his bill, unlef 
| hey en to * cauſe be ſhewn to the contrary, the firſt day of the next 
8 a ſt jt. ö 5 term. „ ; 1 ; „ . 's 
. IITe e e . 
| - . + Conditional de- If the conditional decree be not ſerved before the beginning 
| en e of the term, after which it is pronounced, it muſt be re- 

retm.aſter-which it was pronounced, to be reel. 
* * 805 | 77 * 


6 
i a 
4 
ww 
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newed, 


* By a his rule, the defendant is topay ive pounds caſt 


2» Þp+PPPBy g. 
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Derretr and Diſniſes. 


newed, which the court will order of courſe, ro motion of 
the plaintiff's attorney, and that the defendant ſhall ſhew 
cauſe, the firſt of the next term, after ſuch order, why the * 
decree ſhould not be made abſolute; and this order is to be f it ne dd, 
ſerved with the draft of the decree, and if it be above a year above a year, 
fince the conditional decree was pronounced, the plaintiff muſt ſubgena to 
firſt ſerve a ſubpana to elect an attorney. See executors Toler els 
againſt Shanly and Toler in this court, 24th February, 1 


— 


When this decree is drawn up, the plaintiff's attorney Proceeditigs to 
mores, that the cauſe ſhould be heard on the conditional de- hy RE ; 
cree, on ſuch day as the court ſhall think fir; and the plain- gout detretg. 
tiff's attorney is to ſet down the cauſe to be hgard on the con- | , 
ditional decree, and is to ſerve the defendant, or his attorney, 
with a copy thereof, and of the order for hearing, eight days  _ 
atleaſt before.the day appointed for hearing, and is to give t 
defendant's at notice in writing, that the cauſe is fer 
down purſuant to the order, and if the * defendanr doth nor 40⁰ . 
appear, on affidavit of ſervice of the conditional decree, and th 
the order for hearing, the decree is made abſolute ®, and is to The abſolute 
at de drawn 5 5 ned and enrolled, as is hereafter directed in decree, analo- 


Kr 


„ 


* pay) * | to the ſe - 
pa. 401. this ſecond decree is analogous to the Serunttum Sung 
er, kiretum in the civil and canon law. an „ CS 
| canon law. 


If the defendant intends to ſhew cauſe, why the conditional Defendant may 
ecret ſhould not be made abſolute, he muſt (as has been faid frew-cauſe 
before) firſt pay unto the plaintiff the ſum of five pounds, the *F20 9 
lt of his default, for not appearing on the | But muſt” firſk 
ng: And when theſe cofts are paid, the defendant may appear pay five pounds 
pon the next hearing, and enter upon his defence. Þ colt, 1 

ee e e e ee 
7 i | Oz ; 4 F ; Concerning 

* Where there are other defendants, beſides thols uguin® whoin the con- 

litional decree —— 9 raya oper — pronouncing of 


be ablolute decree againſt the defendant or defendants, who do not appear 
a the hearing, | they can on the whole. 3 
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n . G_—_— drawing up Decrees and Diſmiſſes, * 
Fo + the Mathodof Jerving andemolling them. - 


. 


| EP . N the 64th general rule, every decree pronounced in an 
| —.— 5 B cauſe, or order made upon debate, containing any dif, 
| orders. to be culty, is to be openly read in court, immediately after pro- 
| 9 nouncing thereof, for prevention of any miſtake in the draw- 


mee lame. 


The evidence And note, that all the deeds and evidences which are pro- 
— — 1 to de guced, and read upon the hearing, and the proofs to ſuppon 
the ſame, are to be entered by the officer in the book of hear- 
ings; and the attorney for each party is to be careful that all 

bis own proofs be carefully entered, and alſo chat none be en- 

tered on the part of his adverſary, but ſuch as were produced 

| and read upon the hearing. But theſe matters are generally 
J 25 ſettled by the attornies in the office, and the two attorniet 

| _ ſign the lift of evidences and proofs produced on each fide. 


RULE, - By goth general rule, the drafts of decrees, decretal or- 

Þraft of decrees Fes. and diſmiſſes, are to be ſhewu to the \counſel for the 

222 party for whom ſuch paſſeth, who ® finding the ſame agree- 

how to be 7 . * *r 

; able to what was pronounced in court, is to ſubſcribe his 

* 402 name to the draft, which is to be delivered to the adverſe par 

. ty's attorney, with notice to return the ſame in eight days; 

which time is given to the oppoſite , to conſult his coun- 

ſel who is likewiſe to ſubſcribe the draft, or otherwiſe give 

his exceptions in writing under his hand within the tim 
aforeſaid, to the end the difference may be determined. 


| bY Note, by the ent practice, the | inis attorney in 
mediately eee the decree = the court, and ob 


tains an order for the defendant to return the draft in ths 
uſual time, or the officer to make it up according to the 


notes, and ſerves the defendant's attorney with a copy of thi 


Yar che drafi')of dilmilies are not now to be fervell on d 


y oppoſite party, unleſs they be ſpecial, or where the plaintif 
1 has 8 i file . e dill, er commence an ach 
3% W. . i 

8. | 
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| Deerees and Diſmiſſes. RPA 2 
| If che defendant's attorney neglects to return the draft of How te prese 
the decree, within eight 8 he bath been ſerved there - if the draft 4 
with, and with the notice, and order as aforeſaid, the plain- mn — 1 
u': attorney may, after the expiration of the ſaid eight imm. _ 
days, move the court for an * order, that the officer ſhould +» G03 - 
ſettle the decree according to the notes, unleſs returned in a, a 3 8 
ſhort day ; which order being taken out, the officer iſſue a 
ſummons to the defendant ; and if the defendant's att 
doth not attend the officer, on the ſecond ſummons, the off? 
cer having a copy of the notes taken on the hearing delivered 
to him, p to ſettle the ſame according to the notes, 
without any further order to proceed ex parte. . 


[| „ 


n 


. But if the defendant's attorney ſhall attend upon ſuch ſum- 1f the defen- 
1 mont, he may then make his objections, which the officer dant attends on 
uly conſiders, and ſetiles the decree, | 3 


Is defendant returns the decretal onder_unfigned, with Deeper 


ally objeions thereto, an order is to be conceived that the officer — 1 y 

mien WY $0u1d ſettle it, and he proceeds as in the other caſe, object 

| Ir to r order, until it is 

1 or- with tl officer. 5 Kep. 71. | .  halled : 

r the 4775 ; | ww agar | 

gree- f the minutes taken on the hearing are doubtful, or if either Decree may be 
e his ny thinks himſelf really aggrieved by the decree as it is altered 74 
e par un up, and going to be vaſitd ; or if he thinks the mi- i be | | 
days; WW mites are wrong taken, or contrary to the plain ſenfe * and * 404 

coun- {WY neaning of the court, before the g of the decree, the 

ſe give wan, upon counſel's mation, will order the officer to at» 


tad with the minutes, and they will alter the decree as drawn 
y, as they think proper, and direct the officer io paſs it ac- 
adingly : But this motion muſt be made before the decree is 


Ned, and in the ſame term it is pronounced, or the plaintiff 
nuſt re-hear, * 5 


When the decree is paſſed by the officer, it is carried to The manner 
entering book in the office, and there entered; and all and of 
err e entering the - 
I) aſter they are made, or pronounced ; or e party 

it obtain an order to make them up nunc pro tune, 


When the decree is thus drawn up, and ſigned by the offi- 
be is to preſent ir to the chief baron for him to which. 
he authority for the enrolling it, and by the T 

ones a complete decree. Py bet. 


[ 


5 — 


— 


_ Decrees and Diſmiſſee. 
- Pecrec until eo · Decrees, until drawn up and enrolled, have the force only 
. ns: of inteflocutory-.orders, and may be altered by re-hearing, 
| Ty and omatienes by modion, 
In what cauſez But a deeree enrolled cannot be reyerled or altered but by a 
| decree Libongh bill of ® review, unleſs it be in miſtaking, vis. not efror in ya- 
| been altered by luing, but in numbering, when the caſe is demonſtrative, ot 
motion, and not Where it has been obtained by ſurprize, or if there was any 


dry dill of re- irregularity in it, and then it muſt be done by order. 1 Ver, 


view. 131. So likewiſe if ſome part of the decree be omiited in the 
405 enrollment, which being a miſtake of the officer, may be rec- 


tified upon motion. 


Decree whe It is ſaid, there was no enrollment of a deeree until 36 

firlt enrolled. % 8. but the decrees were written on the back of the bill 

5 See a diſcourſe of the judicial authority of the maſter of the 
rolls, See p. 20 in the Preface. 


ut nn It has been held, that in the Grawing up a decree, it is not 
which were ſufficient for the regiſter to write the bill and anſwer, and then 
"ay, and al- add that upon the reading of the proofs, and ron Ars 


. was alledged on either fide, it was decreed fo and ſo; but the 


particularly facts which were proved and allowed by the court as proved, 
mentioned muſt be particularly mentioned in the decree ;. otherwiſe if a 
the — 


bill of review be brought, thoſe facts ſhall be taken as not 

proved: For elſe a decree could not be reverſed by a bill of 

| review, and all erroneous decrees muſt be rey 22 
* 406 peals. 1 Vern. 214. 2 Chan. Ca. 161. S. P. * Sed quar. for 
© there are many decrees drawn up, where the facts proved are 


never mentioned therein. 


A decree may A decree being need in Kick. term, and the defer 
———— „ dant dying ſoon after, on a motion to have it enrolled, | 
| rocky Partys was held by lord chancellor to be a thing often done; and 
| that it was like a judgment at law, which if pronounced | 
fore, may be entered after the party's death, and the deerec 
was enrolled accordingly. 2 Chan. Caſes 227. Nel, Chan. Re 
169. S. . 3 Chan. Rep. 1.3; S. A N 
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| view ; but otherwiſe it is, in caſe of other diſrgiſions, which D 
p are not upon hearing the cauſe. | . 


* 


By the 28th general rule, if exceptions be taken to, the # 0% 
draſt oF a decree or diſmifs, the exceptant is to 1 5 forty r. 
forty ſhillings coft; and if chey be ruled for him, he is to be 888 
repaid the ſame, but if againſt him the ſaid forty ſhillings is the draft of a 
to be paid to the other party. W's | 33228 
By the 66th general rule, in all cauſes, wherein, » decree dr RULE 
diſmiſs is pronounced upon fu er 
rained by the court, or mentioned at the time of pronouncing 2 
thereof, then the party for whom the decree is given, may 


” 
« "ww & 


1 # 


not 
certained at 


N make up his bill of coſts to be taxed of courſo. 1 of yew- 

1 i | F | f 83 

the And for this coſt, when taxed by the officer, a /ubpana is to How to be be- 
iſſue, and it is to be demanded in the fame manner, as is Be- covered, 
fore directed. See Title Cy. And upon affidavit thereof, 

$ not and of non-payment, the court, on counſel's motion, will 

then rant an attachment for the cofts, and the poſt cofts. See 

what 3 the proceedings for the performance and execution 

u the of the decree. 15 e a SE Age ws £5 | 

-oved, . 5 Fe | N 

ſe if a The court upon hearing the cauſe, do ſometimes make a Coſis diſcreti- 

as not decree for the plainti#, as to ſome points contained inthe bill, Ces in the 

bill of but diſmiſſes the bill as to other points; and ſometimes orders court. 

on 75 the * plaintiff to pay coſts to the defendant for fo much of the -* 408 

uh "WY bill as is diſmiſſed, to be taxed dy the officer; and ſometimes - © 

are | 


orders the defendant to pay the plaintiff cofts, to be raxed for 
ſo much of the bill as is decreed for him, as the court ſhall 
adjudge proper. 8 r 


And ſometimes upon a full hearing, the court will, upon idem. 
pronouncing the 83 for the plain order the . 
to pay bim his cofts to that time. And if the court refer mat- 
ters to the officer as accounts to be taken, and the like between 
plaintiff and defendant, the court commonly reſerves cofts in 
theſe caſes, until after the officer hath made his report ; and 
cer the officer hath made his report, the court will give either 
* liberty to apply for further directions, as they ſhall think 

it, whereon, ſack! order ſhall be made, as ſhall be juſt. And 
in this caſe, after the officer hath made his report, and the 
ame is abſolutely confirmed by the court, either party may Cauſe heard on 
ply to have the cauſe heard on the officer's' report, as to be officer's re- 
toſs; which is always granted of courſe, and that order. be- — as 
ug drawn up, and on the adverſe attorney, and the * 
uuſe being fer down to be heard upon the report, the court 

vill order cofts to be taxed by the officer, and paid by the 0 + 
party, as they ſhall think proper. * | 
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cpa thereby, and who are to have the Benefit thereof. 
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1 Jeeree binds DECREE doth not bind the legal intereſt of the | 
1 the redn g. A 6 * 15 


PS 


but the perſon only who may be ordered to convey and 
Mo ſar it af- aſſure the intereſt ; but it fo far affects the title to lands and ſw 
+ Fes the title to goods, that by ſequeſiration and Ynjundion, the court can diſpoſe the 
lands. of the p n to the party, to whom of right it belongs. tal 
„res 2 Har. . Pra@. 3d on oy. N : x ene 
Who are bound All original parties to the ſuit, or thoſe that are made parties 10 
by decree. thereto, or to the decree, of full age, compos mentis, &c. and * 
ſuch as claim under them, pendente lite, are bound by the de- „ 
cree. 1 Ci. Ca. 3. 152. But any that bona fide came to be the 
intereſted in the matter in quefjion, by conveyance from the ſer; 
defendant, before the bill A and is not made a pariy, ral 
either by bill, or order. „ | . 2 
| When a perſon comes in pendente lie, and whilft the ſuits I ** 


9 mg in full proſecution, and without any colour of allowance from, 
bound, © or privity of the court, there the decree bindeth. But if there 
were any intermiſſion of ſuit, or the court were made ac- 
410 quainted with the conveyance, * the court is to give orden, 


58 


upon the ſpecial matter, according to equity and juſtice. 7 
Thidem. A decree ſhall not bind a remainder man, who is net 2 1 
party. 1 Williams, 91. 713 | who 
Didem. And no decree ſhall be binding, to any of the parties to the bed 


ſuit, but thoſe who were ſerved with proceſs, ad audiendum ji · Ven. 
dicium, or that did appear gratis. 


Decree againſt If there be a infant , the cauſe, and any thing is prayed : 
infant, he againſt him by the decree, he muſt in all caſes, ay day — ˖ 

er full age to Even him to ſhew cauſe, and that is at any time within fix | Ca 

auf., months after he comes of age, and he muſt be ſerved will | 


\ 


2 , | 
| | | | gain 
| Proceſs how to This proceſs is by way of ſubpena, to be ſerved on the de and 
- 2 fendant at his coming of age; and being a judicial writ, ! wort 
muſt be returned in term time; if he ſhews no cauſe, the equi 
Se 2814 Was 


aeg defence? Cree is made abſolute,” 


= 
nd 
nd 
fſe 
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Decrees and Diſmiſſes. 
|: has been doubted whether after the infant comes of 
he can make a new defence, when he comes to ſhew caule ; 
hut of late it has been reſolved that he may do fo, and it is 
now ſaid to be a matter of courſe, and granted on a petition, | 
a pe. 1 Williams, $04. 2 Williams, qot. e ARR 
And this reſolution ſeems to be grounded on the higheſt re- * 411 
fon ; for taking it ex forges (which no body ever yer denied.) idem. 
that nothing can bind an infant, unleſs the act to be done 
inly appears to the court to be for his benefit; why then, 
| he not, by the indulgence of the court, put in a new an- 
ſwer, and make a new defence, eſpecially when it appears to 
the court, that the defence made during his infancy was to- 
tally wrong: Beſides, if this ſhould be refuſed him, to what 
end had he a day given him, and if he be bound by his former 
anſwer and defence, and thoſe are only gone upon, as the de- 
cee was upon the firſt hearing, ſo will it be in this caſe, up- 
on the ſecond hearing, But if he is to make a new defence, or 
2 new caſe, it may vary from the former; and in that caſe, 
the former decree may, upon the new defence ap to be 5 
very * and may be reyerſed ; as in the caſe of a feme co- Decree againfta 
un, where a bill is brought againſt her and her huſband, feme covert 
during the coverture, when he claims meerly in her right, aud her huf- 
the huſband dies, and the right ſurvives to the wife; the wife band, | 
ſhall file a new anſwer, and make a new defence, and draw 2 = I 2 
into queſtion and examination the validity of the decree death the may 
gin her, during her coverture, and avoid and reverſe it, if make à new 
be juſt cauſe. See Title Infant. FFC 


* If chere are two executors, and one of them by deeree is * 419 


prohibited to receive any more money, or meddle further one enccutor "0 


with the teftator's effects, and a mortgagor to the teſtator, be prohibited 
who was preſent at the hearing, and pronouncing the decree, by decree from 
:ferwards pays the mortgage money to the executor, who r "rag 
had che decree againſt him, he muſt pay it over again. 1 Kr ning 
Ver, 57. 122.8. C. 3 Jays money te 
N n after, he 
F; Pay itagain 
An agreement by ſome tenants of a manor, to incloſe or An agreement 
flint a common, will be decreed in equity; and ſych decree by fome tenats 
vill bind two or three humourſome tenants who oppoſe it. to ſtint a com- 
1 Cha. Ca. 48. 2 Fern. 103. S. P. — Brvca 
0 | 2 
If a deviſee obtains a decree, to hold and enjoy the lands A purchafer . * 
azainſt the heir, who it was ſuppoſed had ſuppreſled the will, with notice, 
and pending the ſuit, a third perſon gets an aſſignment of a y the 


mortgage, made by the teftator, and then purchaſes the debe. 
_— redemptien of the heir, having notice that there | 


ya fch a will, the purchaſer ſhall not bs admired to diſpute | 
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the juftice'of the decree, nor to try at law, "whether the wit 


"was cancelled by the teftator. 2 Fern. 216. 
©s -37 nn 94 La, L , "= . A 


+ Decrees ſome- Decrees do ſometimes bind. perſons nat parties, or prinies; 
2 bind per- as four named to defend for preg! the decree will + — 
e eee clude the inhabitants. So, in taſes of incloſures of common 
"0 ſuits to ſettle the cuſtoms of a manor, c. A decree will 

"> DIS bind ſome tenants who were not parties, and others who 
| Poſe it; otherwiſe, ſuits would be endleſs, if where there ae 

numbers, all muſt be parties; for there would be per 

abatements, and no right would be done. 1 Cha. Ca. 48. 27 

2 Fern; 103. 134... © Ca. in By. br. 13. 


Decree con- 5 Where a decree concerns lands, even of leaſes for years, it 
cerning lands to muſt be entered with the regiſter, within fix months, or elſe 


be entered with ſhall not prejudice purc s. 2 Har. Cha. Prad. 3d Edit. 


the regiſter in 
fix months, or T- 


not to prejudice purchaſers, \ / Me 


| Hethatpurcha- And he that purchaſes after a bill exhibited againſt the 


- ſes after a bill | , ; : | 
exhibited, does . does it at his peril. 2 Cha. Ca. 223. 


it at his peril. J 
An adminiſtra- If an adminiſtrator obtains a decree, that he, his execu- 
tor of-an admi- tors, or adminiſtrators, may redeem a mortgage, and he dies 
—_— cannot inteſtate before inrolment of the decree, it. ſhall not after- 
inrolk a decree. vards be inrolled, for the benefit of his adminiftrator, for 
bhe firſt adminiſtrator's title is gone. 2 Cha. Ca. 248. 
"But he may But it is ſaid, if the firſt adminiſtrator obtains a decree, to 
carry on a de- gn, account, and dies, that the ſecond may carry it on. 
cree to- an 7 26. 5 i "a 
account. c 
* 414 . * Decrees for huſband and wife, in right of the wife, if the 
Decreg for huſ- huſband dies, his widow, not the executors, ſhall have the 
band and wife benefit of the decree. 1 Cha. Ca. 27. 
in her right, ſhe, | | 
if he dies, to have the benefit. 


Decrees equal And here let it be obſerved, that decrees of courts of equity 

to judgments at are deemed equal to judgments at law, and their execution #8 

W. effectual or more ſo. Morrice againſt Bank of England, Caſes 
temp. Talb. 217, &c. See Pages 419, 420. 8 


Decree @rior to A decree againſt an executor, was preferred to a judg- 
a judgment at ment at common law againſt him, upon its being prior 
my 3 time, Preced. in Chan. 79. TT 
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Duaerrea and Biſaimgm. 
If a ſum be liquidated, ar the filing of the bill, or befove, intereſt decreed 
che court will, decree intereſt, where the plaintiff is neceſſitat - on a ſum liqui- 
ed to come here. 2 Har. Ch, Trad. 3d Edit. 2 %/%frꝗ hꝗ5n ry rn 


” IE, * 
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Of the Performance -and Execution of the Decree. 


78 decree is either in gerſonam, or n rem; il in per ſonem it Pecree is in 
is executed in manner following. i | 
After it is ſigned by the Ifficer of the court, and hy the 
lord chief baron, the plaintiff is to ferve the defendant with 
an atteſted copy thereof, perfanally, if poſſible, or with an and how exc-. - 
exemplification of the decree, under the ſeal of the court, cuted oe 
and muſt at the fame time ſerve an injunction for the pern 
formance thereof: And if the decree be for payment of mo- What is to be- 
ney, the perſon employed to ſerve the fame, muſt have a let- obſerved if the 
ter of attorney, impowering him to receive the money men; decree be for 
tioned therein, 2 make a demand of the ſame, and PIment — 5 
hew his letter of attorney, impowering him to receive the | 


lame, and to releaſe the defendant. 


By the 7oth general rule, attachments for not performing RULE. 
decrees, may be iſſued of courſe, affidavit being firſt made Attachmeut for 
and filed, that the defendant bath. been perſonally ſerved with * * 
the decree, but if oft of the kingdom, and not to be found, 5.2m | 


if -3 affdavit is to be made thereof, and the court upon motion, wir - 65 
e the 


may order the ſervice of his wife or his chief ſervant. to be and how plain- 
good ſervice. | = Is tiff is to proceed 
5 7291 | if defendant be - 


quity And by the 71ſt general rule, in all attachments for not RULE. 
ion 34 WF performing decrees, and for non-payment of coſts, particular To be mention- 
Caſe: i notice is to be given in the body c: what it is for, to the ©9 in the body 


end that “ the ſheriff may be more careful and wary in the cars) —_—.” 
execution, or taking ſecurity in ſuch caſes, * | decree rv eg. 
| | 416 
Upon diſobedience of the decree, after ſervice as aforeſaid, How to proceed 
the old way was, to ſpend the whole proceſs of the court if the decree be 
from attachment, to Fe but this method was Giſebeyed. 
bund to lean hard upon the plaintiff (who might __ been 
7 8 5 | layed 4 


Sequeſtration, 
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delayed in obtaining a decree) that after he had got . 
ment for his demand, he ſhould be obliged to run Aae 
whole proceſs, which would take up a year, in which time, 

if the party died or removed out of the kingdom, the fruit of 
his decree was in danger of being loft ; for which reaſon, it 

Cone foe became neceſſary to ſhorten the practice; and therefore now 

Recs — after a return of a non eff inventus upon an attachment, a ſer. 

the decree. jeant at arms ſhall iſſue, and upon the like return a ſequeſtra. 
firation, tion, which two laſt writs are to iſſue, upon orders firſt ob- 

_* tained, as is hereafter directed. See the proceedings on ſe- 

queſtrations, Title Proceſs. | | 


sos if the defendant be taken, and lie in priſon, obflinatel 
refuſing to perform the decree, rhe coſt will graut a ſequeſte- 
tion. - 2 Cha. Rep. 151. See Pa. 419. ; 


though deſen- 
»dant be taken 


and impriſoned, 


2 41 If a decree be in rem, yet it muy be executed upon the 
3 rem, in manner aforementioned, or elſe it may — — 
and how to be ecuted in rem, by an injunction to the ſheriff, to put the 
executed. party in poſſeſſion of the thing deereed: And where a decree 
is for the poſſeſſion of lands, and that the plaintiff would be 
ut into immediate poſſeſſion, he may before the decree is 
ſerved, and without waiting for its being made up, apply to 
the officer of the courr, who, upon lodging the fees of the de- 
* cree, will make out a ſhort order for an injunction to the ſheriff, 
| to put the plaintiff into poſſeſſion ; but after the injunction is 
executed, if by the decree, an account is to be taken of the 
meſne profits of the lands, then the decree is to be made up, 

and ſerved in the uſual manner. 


* 


No breach of an Though in an injunction to put the plaintiff in poſſeſſion 
| naw on 4 upon a decree, there is always a clauſe to quiet the party from 
— time to time in the poſſeſſion; yet it is no breach of the in- 
party, diſturbs junction in an on, who is not a party to the decree, to 
the poſſeſſion. diſturb the © eſſion, after the poſſeſſion is firſt given by the 
| . ſheriff on the injunction: otherwiſe a man who was no party 
to the decree, and yet had a real title to the land, might be 
for ever debarred from “ recovering or trying his right, This 
was ſolemnly determined in the 2 14th May, after 
term, 1743, in the cafe of Swan, and Fitaſimunt. | 


* 


„418 


poſſeſhon, ſome. 1 by injunction; or that the rents not already 
e fu _ all be ſtayed in the tenants hands till hearing; and ſometimes 
ſuit, of the will order both; at other times, will order a receiver, who 


tents to be paid upon good ſecurity ſhall take the rents and profits, and psy 


into court, and a 1 
ſometimes both, and the court will appoint a receive, | 


tnjun&tions for Sometimes, pending che ſuit, the court will order =. 
pat 
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them into court, or account for them when the court ſhall re« 5 
hire; and he o enter into ſuch recognizance as the court di- Se” 
ech, to ſecure his accounting for, and paying ſuch rents into 

court. £ 1 115 T * | Nt} . 20 * 


1 


The lord chancellor for the time being, will inforce the e- The lord 
ecution of decrees, though made by a prior lord chancellor: cellor will, in- 
And h they are alledged to be unreaſonable, yet will aſ- foros the 

6 with the utmoſt proceſs of the court; till they come regu- l u prior 

ly before him to be reverſed. "2/Chan. Rep. 127. „ 
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if a decree m money is & id at a certain 
ak, in caſe of Du en a Ta may en- 
bp 2 though the decree be ſigned and enrolled. 1 


Upon a decree for payment of money, afier a writof ex- 419 
ecution, and an attachment returned, the court refuſed to give After attach- 
leave to the defendant to be examined, ag to the comempt, or ment returned, 
the performance of the decree, unleſs'he would give ſecurity defendant not 
oe to abide the decree. 2 Hern. 91 mts. - admitted to be 


be 5 BE. ä „eramined aste 
is the performance of the decree, or the contempt, but on giving ſecurity, | 


de- ln che caſe of Searle againſt Lane, 2 Vern. 88, it was deter- A decree is _ 
rf, Wh mined, that if an adminiſtrator pays a debt by bond, before a aan ta © judge | 
debt due by a decree, although he hath no notice of the de- — — 

tree, it is a miſpayment, and the adminiſtrator muſt pay the and to be padde! 
ledt due by the decree. And in the ſame caſe it was accordingly, 
nined, that a decree of the court was equal to a judgment at a courſe of ad- 
im, and the filing of a bill, equal to the filing of an original miniſtration. 

t law, to prevent the alienation of aſſets. And in Talbot 


B 


fſon ltr 222, that the execution of a decree is as effetual as a ORIG 
from pdgment at law, or more ſo; for there may be a ſequeſtra- There may be 2 
© n bon againſt the goods, although the party is in cuſtody upon ſequeſtration of 
Fx de attachment; whereas, at law, if a capias ad ſatisfaciendum . 3 
J k execured, there can be no feri facias iſſue, 2 Willi 483. party is in cuſ- 
part) WW. in Chan. 79. 174. | * '  tody on 

N ; FLY attachment: 


' But note, where it is ſaid that a decree is equal to a judg - 420 

at, or to be paid next thereto, this muſt be intended only A decree for a 
of the perſonal eſtate. wY | cbs _ 
| | . deſcended to the heir, us u judgmept does. 


; Adecree for a debt does not bind the real eftate, acting only 

Þ fer ſanam, not in rem; and the remedy upon ſuch a decree to upon : 
ect the land, is only for a contempt, whereupon the part as 

as to a ſequeſtration, which proceſs is not of a very long ,, — 


W deach of che party, which : 


* 


ſtanding: 


4 


Leros and Difmiſſes 


— And that a tion is but a 
EF its * by. the Fa rt pros 
Proms er hand, à debt upon e 
and judgments did. not affect res land, until the flatute of Weſt 
& 2d 13th Edw. 1 ch. 18, which can hardly be though 

_. ro.haye included a decree,” nay, it plainly does not ; for ifs 

| 2 it would have affected but a moiety of the land, whereas 
a a ſequeſtration, the plaintiff takes the whole profits : And if a 
OS 92 for a debt be obtained, and the defendantdie leaving no 
perſonal, but a conſiderable real eſtate in ſee, the latter will 
not be affected by yas decree, in the hands of the heir, ax it 
would in caſe of a ment ; and were this e furely 
25 82 5 2 8 ines . deficiencies 
9 6 onal aſſets, for the ſatisfying thereo e *, cales 
* 4a would be found, where lands bad * ſequeſtered for ſuch 


-+ debts in the heir's hands. But no precedent of this kind was 
ever heard of: Sq determined in the caſe of _ "wy lord 
hon 2 Williams, 621, 622, 4 | 


| "Pe further ocetdings on ſ. 3 on r 
Til. * =? the rt ke, on ſequeſtration, | 


Fer what Cage a Decree may 2 afide. 


- 


Decree for what Wurst, matters Kine been examined in BETS and C 

_ ſet aſide. termined, the court is cautious of unravelling form 

| _ decrees, agreements,. or releaſes ; but if there be an Fi 

 fraud'in a decree, the court will upon an original bill, fe 
 alide. 1 Williams 723- Talbet's Rep. 201. 


Plea of a decree On fu flion of a groſs fraud, the count will upon an 0 

over-ruled on ginal bil a plea of a decree, and a report made a 

RT -confirmed thereon, if ſuggeſtion of fraud be not denied 
6 „ the defendant $ ne, 2 Williams 73. 


An infant ag» \ If an lebt conceives himſelf aggrieved by a decree, he 
grieved by a not under a neceſſity to 820 till he comes of age, before i 
decree, not ſeeks redreſs, but may apply for that purpoſe, as ſoon 8 


all wa m—_ 3 thinks fit; neither is he bound to proceed by way of re-hea 
but ay apply as ſoon as he thinks fit to reverſe'or ſet it aſide. 
* 422. 


\ 
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ing, or bill of review, but may impeach the former decree, by 
m original bill; in which, it will be enough for him to ſay, 
the decree was obtained by fraud and colluſion, or that no dax 
yas given him to ſhew cauſe againſt it: So held by lord chan- 
cellor Macclesfield in the cafe of Richmond and his wife, inſt | 
(dar. 1 Wilkams,. 737. But Mr. Cottingham (his lordſhip's | 
ſecretary) acquainted the court, that Mr. Vernon, in caſe of an 
erroneous decree againſt an infant, uſed always to adviſe the 
ringing an original bill to ſer ir aſide, but in ſuch bill to al- 5 
lelge elpecially the errors in the former decre. 


* '3 


A decree againſt an infant, although he hath a day given A decree — 
tim after he comes of age to ſhew cauſe againſt it, yer it is an 2 en | 
abſolute decree z for when the court have given their judg- r un — | 

ment, nothing can hinder it's being abſolute, but the defen- qecree. 

tums ſhewing cauſe ; but he cannot come and controvert/this And when: he 
by another bill (and rhe caſe is ſtronger againſt an in- comes of age, 

fur, becauſe he may amend his anſwer) but may controvert ud cannot et it 
&is decree two ways, if there was any fraud or colluſion be- B. an engine 
een the plaintiff and his guardians, by an * original bill; or bil, unleſs for 
if matter that then appeared was not inſiſted on; or if he has fraud, and -col- 
diſcovered new matters ſince the decree, he may amend his luſian; but he 
ence, and have a bill of diſcovery. Moſeley's Rep. 308. wg amend his 


SEE —ESSSDS — 


_ anſwer,and'fle 
A bill of diſcovery. fer that end. 
N ty lene - -_Y. 
i the caſe of Coote and Woods againſt Reilly and others, in Decree ſet aſide, 
bis court in Hilary term, 1938; a decree was obtained för for fraud. 
tle of the defendant Reilhy's eftate, (who was a miner) for 
payment of ſeyeral debts and incumbrances; after the 
ad been enrolled, and the lands ſet up to be ſold, a 
nion was made on behalf of the minor, (on affidavit of ſe- 
mal debts being wrongfully brought into charge, and re- 
med to be due, and of fraud and colluſion in obtaining the 


ee) to ſtay the ſale, and upon ſuch application, the court 2 

lered the ſale to be ſtayed, until the —— Reilly ſhould ps a 

bis bill, and-afterwards upon a full hearing in Mich. term, 2 
the former decree was ſet aſide, and a new account de- ho 


* dy the court. 


* 


an en a bill to ſet aſide a decree againſt an infant for fraud, But if the de- 
l | the ſame appearing not to be fraudulent, though in every Fee 7 0 
e A not ſo equitable, the court refuſed to ſet the decree aſi le. — ts 
Filens 735. | equitable, it 
| hall, not be ie 


in what caſes an origins! bill may be filed, to explain, 3 
im, revive, execute, or inf the formance bf de- 4 


v ſee pa. 339, Title Original B 1 — 


N 9 
y e 1 (hs 4 wx * * 0 
* 
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- Decrees and Diſmiſs. 


1 


* The Proceedings on Herr. to forecloſe Me ortgages, 

er Sale of Lands, and on confirming the Sale. 

3 on a decree to M HERE the dectee is for a ſum of money reported du 

© forecloſe, a li- with coft, in this caſe, the court gives the defendant 

E mited time limited time to pay the ſame, (generally three months) « 

' Lede. P*Y the mortgaged premiſſes to be fold, which decree muſt alf 
menen. * be perſonally ſerved, if poſſible. * | 

if not paid, the And if the deſendant doth not pay the ſum decreed; wit 

mortgaged pre- the coft, Within the time limited as aforeſaid, the plainti 


| po apron may enrol the decree, and may then poſt up the mortgage 


between the premiſſes for ſale; and there muſt be fourteen days berwee t 

| gon the the day of the poſting, and the day of the ſale. to 

Method of con- Where a perſon is upon ſuch fale declared a purchaſer, I * 

ming the jz to take Lago certificate thereof, ſigned by the chief 4 

„ „ membrancer, and thereupon the attorney concerned for 50 

425 purchaſer, may without notice move the court, that the in 
may be confirmed, which the court will grant, unleſs ca 

be . to the contrary in eight days after ſervice of ; 

order. 898 dec 

Ibidem. And copies of this order are to be ſerved upon all the ii ©" 
9 tornjes, has were concerned in the cayſe, eirher for plainti 

or Jefendants, or elſe upon the parties themſelves. A 

ETON . 2 vill 


mien. And if no cauſe be ſhewn, in eight days after ſervice 
f the order, againſt confirming the ſale, the court will on 
ninth day, after ſervice of the order, upon motion of the 

torney for the purchaſer, and upon his producing to then An 

. "affidavit of the ſervice of the order and a certificate from WW Purch 

chief remembrancer, of no cauſe being ſhewn, and alſo a de la 


| . tifioateof the depoſite being made, confirm che ale. Milt | 
— : 4 " : > F | 4 Ul 
| 3 When the ſale is confirmed, a deed of conveyance is . i 
| ja drawn, and executed by the officer, and the parties are to k 
3 in the conveying of the lands. A ts | [rh 
| | . | terrain 
1 | 4 "ow RE A, , . | fied | _ Way er 
| I to Then upon counſel's motion, upon an atte copy oled. 


| the purcha- certificate of the purchaſe money being paid; the * 
WE © 6 will grant an injunction to put the puschaſer into fſio 
: 420"  thelands fo fold to hig. 


2 


a 0 q 4 ne * 
R Ws 3 * 9 » ad 3 8 
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Aud won upon all * foregoing motions, it will be pro- . 
per to have the decree ready to produce to the court. | . 


* 
/ 4. 
* 4 


If the againſt whom the decree is made, refuſes to i the defendant 
join in . of the deeds, the court, upon counſel's refuſes to exe- 
motion, will award an attachment to the purſuivant againſt cute the deeds 
bim; but in this caſe, the plaintiff's. attorney muſt produce the court will 
the decree, and a certificate Nom the officer; of the ſale being — A 


If lands are ſet up to be fold by publick cant, and.are ſold Depoſits * 
wa purchaſer, and he neglects, or refuſes to pay the depo- paid, — =D 
te, the court, on the officer's certificate thereof, and on ceun- be again ſet up. 
ſel's 75 thereon, will order the lands to be again ſet up | 
to be ſold. EO 


5 . 


= 


lf he purchaſer lodges a part of the purchaſe money with Howtoproceed, 
the Keel, but neglects, or refuſes to pay the. remainder, or if a purchaſer 
w compleat his purchaſe, the court, on counſel's motion, and . leſs, or — 
upon producing the decree, and a certificate of the ſale will T 


Leer the purchaſer to compleat the purchaſe, and pay the the purchaſe 
= , — of the purchaſe money, or forfeit his * A aſter a 
| Gr $ ordered in the caſe of executors of Campbell againſt Drake depoſite. 
he in this court, 18th February, 1747. , 427 
e of But a court of equity will not compel a purchaſer under a Court vill order 


leeree, to accept a doubtful title. So reſolved in the caſe of the depoſtte to 
Merlo againſt Smith. 2 Willigms, 201. - And the court or- N Faden if 
&red the purchaſer to be paid back his depoſite. | 


as foubtlul. 
And if a purchaſer ſubmits to forfeit his de «MV. court If the | 
vill in no caſe, compel him to proceed in the purchaſe. 1. ſer forfeit 
ey, 
court will net 


' compel him to proceed. 


And note, in all caſes; where a perſon wha is declared the Where the fivſt 


purchaſer, ſhall afterwards decline compleating the purchaſe, 3 de- 
the lands: muſt be ſet up again; for they cannot regularly be in 3 
bold by the officer, to the next bidder, on the original cant. — 3 muſt 


dee the caſe of Reilly and others againſt Newcomen and others, be ſet up again. 


in this court, Eaſter term, 1755. 


, 5 


Although by a decree, martgage money is to be ar at a Time enlarged 
tertain time, yet in caſe of inevitable neceſſity, the court to pay the mu- 
may enlarge the time, though the decree be ſigned and en- Cate money, 
biled. 1 Ch. Ca. 64. | . | 


Vor. 1. n Whete 


LY 


* 


what, 
-x*S 429 | to the thing demanded by the“ plaintiff s bill; and diſelaims, 


and diſclaims, may be ſtruck out and examined ac a witneſs, 


r «ads 3 0 A 
dank * 
* 


adecree, order - this is not a debt due by decree, but only by order of court: 
— — tho So held in the caſe of North againſt Anſell, 2 Williams, 6a1. 
Bey, this vet ü debt due by decreee, e 


£ 


deewing an ing muſt be computed according to Kalendar months, and no 


Teber re" When a decree of forecloſure is made, the time for redeem, 


5 2 5 ac. According to lunar months. Barnard's Rep 324. 


cording to calendar months, N | | f N 
How the ac. On mortgages and other ſecurities carrying intereſt, the of- 
Rated on 4 de. ficer in his report, is to compute intereſt io the time the mo- 


Fee, ey is appointed to be paid, and the principal and interet be 


cloſure, come a liquidated ſum, from the time the report is confirmed, 
er and ſhall bear intereſt from thence z or from the time it might 
have been confirmed, by the ordinary courſe of the court, in 
| caſe any unneceſſary delay ſhall be given, by objecting or ex- 


-, cepting thereto, 
a 4 
Diſclaimer. 
& . . | | 
Diſchimer A D AIMER, is where a defendant upon oath, by his 


air, denies that he hath, or claims any right or title, 


that is, renounces all claims, or pretences of title, or claim 
therggo. | | | 


* 


8 


Bill of vexations And in ſuch caſe, if it appear that the plaintiffs hill was ex- 
diſmiſſed with hibired againſt the defendant ry a vexation, the court wil 
colts, diſmiſs it, and give coſts againſt him. +" | 


If the plaintiff But if the plaintiff had any probable cauſe, or reaſon to is. 


had probable duce him to exhibit his bill againſt ſuch defendant, he 2 


eauſe, he may he pleaſes, by motion, pray a decree againſt the defe , 
have a decree f and all claiming under him ſince the time of exhibiting the 


* 


fendant' 8 0 oſts. N 


| 9 bill ; but this is ſeldom decreed, but on payment of the de. 


A made a If one be named a defendant in a bill, among other mate- 
has "Sq rial defendants, who no ways pretends any rig t to the mat- 
no 11 | | ' 


ters 


75 


* ao - ; Diſclaimer. k | - 5 = | 5 

N | | J. ; ” * © * : : 
428 * Where a ae is allowed the beſt purchaſer under a de- 
| | Purchaſerunder cree, and is ordered by the court to pay the purchaſe mon 


A T0" - WI 
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ers in queſtion, and he thereupon diſclaims, the attorney ſoar 
ſ any other defendant in the cauſe may, after ſuch diſclaimer, _ 
ifhe thinks it neceſſary, on motion, obtain an order of the 
court, that the pry ſo diſclaiming may be examined as a 
witneſs in a caufe ; fyr it ſhall be prefumed his name was in- 
ſerted in the bill, without other cauſe than only to take' away 
his teſtimony. N | A 


* 


* And where a defendant diſclaims generally to all the mat 430 


ters in the bill, the plaintiff is not to reply; if he does, and If defendant 
ſerves the defendant pores a to — the defendant diſclaims, and 
may have cofts, againſt him for the vexation to be taxed. 2 — 


pena to rejoin, he ſhall pay coſts to be taxed. 


But if the diſclaimer be and to part of the matter in queſ- But if the dif- 
tion, but as to the other part there is an anſwer, in ſuch : 


. may be a replication to that part that contains the an- 


* 
* 


" 4 
- 
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Duces. tecum. 


A8 tecyw, is a writ that iſſues from a court of Duces tecum 
Chancery, commanding a perſon to appear at, a certain what, and hoy 
tay in che court, and to bring with bim ſome gpeds, or other to be ferved. 
writings, or evidences which the court would view; and this | 


er. is to be ferved in the ſame manner with the ſubpena to 


Where a plaintiff requires deeds or writings to be lodged in In what caſe; 

court, he mu in his bill y for a duces aun alon oy the * ola 
to anſwer; and if the defendant by his anſwer, con- Ves 

feffes the having in his hands or cuſtody, apy writings, evi- Th 
or other things material for him to e upon, Cas 1 

or confeſſed to helong to 1 e ae the court, upon motion 4 | 

of the Pac ' counſel (without notice) will grant an order 

for a duces tecum, for the defendant to bring them into court, 

or ſhew cayfe to the contrary. | | abs hyde. 


| By the ad general rule, no /ubpone duces eue, is 9 ine RULE. 

- mate- I zibaut order made in open court, and in the order fo the Duces tecum 

ne ma- #2 tecum, the deeds are to be particularly mentioned, and to not to ifſue but 
de ſerved with the ſubperna. by order, and 


P 2 And the order, 


S 2 * 2 4 6.4 
* 1. 0 * * wat 25 
= 1 * * 


- ; ; ö WS 5 2 2 — * * * * a 
* , ; 1 | 
Duces Tecum. 


4 | 5 Malen forit, And note, this motion for the "duces tecum is to be by coun- 
6 I EW nw hy, ** | pe He cre $3 


„Attachment, if And if the defendant does not lodge the deeds in four da 

' deeds be not after the return of the ſubpe@na,. an attachment on counſel'; 
ladgedin 4 days motion, will be granted againſt the defendant, on affidavit of 
13 of the ſervice of the ſubpena and order. SE 


| | Now to ma- But if the defendant 28 the deeds ought not to be 
nage, if the lodged in court, as being his title, and ſets forth the ſame in 
8 . his anſwer, or ſhews — * any title to the ſaid writing, 
os title then he ought to appear, and pray by his counſel, (which is a 
Wo: 432 motion of courſe) it may be referred to a baron to report his 
. ' opinion thereom and the court will make an ordor accord- 
1 . 0 | 
If defendant If the defendant, by his anſwer doth net confeſs, (but de- 
- denies his hav- nies) the having ſuch writings in his hands, he ſhall be ex- 
ing'the deeds, cuſed from any contempt, though he neither brings them into 


| — __ court, or ſhews cauſe to the contrary. 


The cour: will In the caſe of Lewis againfi Burke, 24th Feb. 1748, it wa 
not in a ſum- determined, that the court will not in a ſummary way order 
F4 2 * deeds, Ec. to be brought into court, though confeſſ in the 
de broumhe into defendant's anſwer ; the plaintiff muſt iſſue a duces tecum, it be- 

eourt, 3 ing the ordinary courſe, that the defendant may have an P 

confeſſed to be portunity of conteſting the bringing in of the deeds, if 
in defendant's apprehends it would prejudice him to do fo : But the coun, 

_ order (upon counſel's motion,) will order all deeds that are proved 

A deeds proved in the caſe to be produced on the hearing, notice being firſt 

in the cauſe- ro given of he deeds, Wc. required, and of the motion, and in 

be produced on default ther86f will award an attachment to the purſuivant. 

3 * And if the plaintiff's attorney apprehends, that the me- 

How S in- tion for a —— to a baron is but E. delay, he may at the re 
. tiff is to proceed ſame time, or immediately after, move, that the defendant "9 


he aPPre- may attend a baron to procure a report in a ſhort day, or the (ef 
—— 4 of reference to be diſcharged, and the court will make Eo 


8282 M4 


— 7 an order, that the defendant do procure a report in four da 
baron be for aftet ſervice of the ſaid order, or the-order of reference to By 
Lehr. diſcharged ; and if the defendant proceeds not, within the Bi 1 


ſaid time, or does not obtain further time (which the court 
upon ſpecial application for that purpoſe, and cauſe ſhewn will * 
grant, ) the court, upon motion of the plaintiff's attorney, 
and upon producing the laſt order, an affidavit of the ſervice 
| thereof, and a certificate from the chief remembrancer of n WF An 
report being filed, will diſcharge the order of reference abſo · ¶¶ court 
iutely: And will alſo order the defendant to bring _ tothe 


/ , ; - 


* R 
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* 


Except ions 5 &c. g N | | | f þ . ; . 
lach in two or four days (as they ſhall think reaſonable,) or 
in attachment to iſſue againſt the defendant without further 


O Exceptions to Anſwers, and the' * 4 
Proceedings thereon ; and in confirm- 


ing the Baron's Report. 


XCEPTIONS are the allegations of a in writing,, Exceptions 
alledging that aer Fuse or 8 in a 8 what, and in 
inſufficient, or not perſe anſwered in 4 certain point or 8 and 
points, particularly expreſſed and ſer forth in ſuch excepti- — in, 

ons; and theſe exceptions are to be drawn, (or at leaſt pe- 
ruſed) and ſigned by counſel, are to be engroſſed on parch- 


ment, fignedby attorney and filed. 


If an BE Ws. be inſufficient, in one or more points, the If an anger be 
plaintiff may except thereto, and force he defrotime to put ſhort, plaintiff 4 
in a better anſwer, | _ except 4 


this muſt be intended of things tranſacted publickly, whereof - * © 
there may be a general cognizance : for matters done' by the 
(efendant privately, or reſting in his? own knowledge only, 435 
he ought to anſwer particularly, and certainly. 6 


But no exceptions can regularly be taken to an anſwer, af- ;r 
ter replicetion, for thereby the anſwer is admitted fufficient ; regularly, ar 
yet in ſome caſes, the court will order the replication to be A pat "hy 
withdrawn, and the exceptions received. allowed. 


And theſe exceptions to anſwers are totally creatures of the — * 
rourt of Chancery ; for the exceptions in the civil law were at the civil hav 
tothe bill, and are in the nature of our pleas and demurrers, and why. f 
u iz before mentioned: But R ü 


* 


The method of ſwers z hecsaſe upon the A. lr articulatur the defendant was erg 


", "anſwer, he was contumacious in the face of the court, and to 


| * 437 preparing“ briefs for the counſe] on the reference ; let the 


e de- mined before the judge, 


therefore, the j took 
the anſwer of the defendant particularly, 44 75 he yy 
be dealt with as ſuch; but the court of Chancery having re- 
mitted it to counſel to draw the anſwer, they very often draw 
it ſhort, and evaſive, and therefore, they had not the effec of 
the anſwer on the Hibellus articulatus in the civil law; and 
hence, it came to paſs, that when the anſwer was ſhort, they 
referred it to the maſter upon the exceptions, to ſee if the an- 
ſwer was ſufficient ; if it were not ſo, he reported it inſuffici- 
ent, which was a direction for“ a further anſwer, and t 
the counſel drew the ſecond anſwer, as they did in the fir 
inftance. Hence, if the anſwer came in, in vacation, the ex. 
ceptions were to be put in the fame vacation; if the anſwer 
came in in term time, the exceptions were to be put in the 
ſame term. This was eftabliſfed upon the miethod-of the 
civil law, though with ſome variation; for when the anſwer 
was given in to the poſitions, they then put in the lbellu 
articulatus which was to be anſwered before the judge. But 
in this court, the exceptions ate referred to one # the puiſne 
barons; ard as they do not fit during the whole vacation, by de 
- reaſon of circuits, the time for filing exceptions, according to 
_ coming in of the anſwer, is governed by,the following 
rule. 5 | 5 


5 f 5 rel 

5 And note, there is more kill required in forming theſe er- fer 

| —_— l 4 eeptions to anſwers, properly, than is commonly ſhewn ; of- an 
Preparini for ten two or three charges, and perhaps ſometimes in no fort orc 
the reference, relating rb each other, are mixed in one and the ſame excep- mc 
Hae tion; which makes it ſo complex and complicated, and of fur 
courſe confuſed, that it is moſt difficult to determine whether bel 


it be anſwered or not: Whereas every charge in the bill, ſup 
poſed not to be 1 1 5 with the interrogatory relating to * 
that charge, only ſhould be a diſlinct exception. Then, in &i 


exceptions ſo formed as aforeſaid, charge and interrogatory, 
be placed im one column of a — of paper,” and the anſwer 


to both, on the other column, with the numbers and folios ir nt 
the bill and anſwer ; by which method, the whole will lie be 
fore the counſel at one view, and ſave much trouble, time and l 
confuſion on the reference. | | ther 
. | 5 | to. 
' ROLE. By the 24th general rule, all exceptions to anſwers ſhall bi 
=o 12 for filed either in the fame term the anſwer comes in, or withit 
Es the firſt eight days of the next enſuing term. And if the an 
{wer comes in, in vacation time, then the exceptions ſhal . 
5 be filed by the end of the next ſucceeding term, hut afier the ths « 
No _ 2 time not to be allowed. And no anſwer ſhall be deemed to M w 
9 filed, until the contempt be purged ; and m_ the ſame * = 


* 
7 4 * - 
4 


2 * a . * 
7 , 1 . i i: 
1, | ; 


be ſo purged, the plaintifr may proſecute the contern t, not- 1 
vichfanding any anfiver edged to have been .. 


- 
% 


And no exceptions ſhall be taken to an anſwer, where the No. cyceptiond | 

. defendant in the ſame anſwer pleads, or demurs, until ſuch till after adjudi- 
plea, or demurrer be firſt adjudged, and aſter ſuch adjudica- <**Þn of plas, 

f tion, the plaintiff ſhall have the uſual time for taking excep- - 

d tions. See Title Anſawers, &c. | | AY PETY 1 1 

y : BY " : 8 

* * If the plaintiff does not file his exceptions in due time, * 438 

he upon motion he ſhall have liberty to except ;* for by the civil Time for ex- 

* law, the plaintiff may move that the defendant may anfwer cepting granted 
ft the libellus articulatus, at any time before he had replied to the on motion; and , 
Xo defendant's anſwer to the poſitions; but when, the plaintiff 3 - 

* has ſpecial leave to except, it is ſaid that if he procyres a re- Allow che en- 
he port, that the anſwer is ſhort, yet he ſhall have no coſt, in re- ceptions, before 

he gard he did not except in time; but this has been contradict- the” order to 

"A ed, and diſtinguiſhed thus; that if the defendant had allowed refer is taken 

lu the exceptions, before the order to refer was made, that the out, he fall 


plaintiff ſhould have no coſt; but in regard the defendant N 20 W | | 
(ne conteſted it, and the report having gone for the plaintiff, the ; 
by defendant was ordered to pay coſts, - FINS! 1 


By the 25th general rule, all exceptions 10 anfivers ſhall . RULE ag. 
remain on the file four days excluſive, before the order of re- The order of 
ference to one of the barons, be taken * out ; and if no further **{crence when 


0 anſwer be in that time, and twenty ſhillings coft paid, then the 3 1 
E order to be taken out of courſe, — after the order and ſum- — 2 | 

ccep- mons from the baron, are taken out; if the deſendam file a anſwer, either 

d of WY further anſwer, he is to pay forty ſhillings coſt, though it be before, or alter 


the oder and 
9 * 1 
\Thecoſt of thereport to thobaron, is included in the forry # 439 


before report. 


in the office. 


The order of reference, is entered, and made out of courſe 


If the defendant allows the exceptions, he is onl to anſwer 
them, and not any other parts of the anſwer, excepted 
to, - 4 | NE 


By 


# * ü 1 5 1 0 . 
* But note in the caſe of the executors of Daunt againſt St. Leger, in 
ſter thi ths court, Eaſter term 1759, exceptions on counſel's motion, having been 
received to an anſwer which had been filed two years before, without an 
notice given of the motion, the court would have ſet them aſide, and 
the for receiving them, as obtained by ſurpriſe, and have diſſolved the 
wunRion obtained by the plaintiffs, but that the plaintiffs agreed to give 
ſcurity to abide the decree, and not to diſmiſs their bill. 


71 * 
-, < 4, _ 
„ n , Pl: * : * o 
. 


| _ Defendant ne- By a late rule it is ordered, that if a defendant neglects to 


gleRing to at- attend on a baron's firft ſummons, he ſhall firſt pay the plai Jin! 

© Lend — 4 tiff the coſt of that attendance, before he ſhall . — ' thel 
nn nen u it has been ordered to be taxed, with the coſts of the rep ex 

mons, to pay 1 9 - p Wha | © report. p 

che coſt thereof before he ſhall be heard. | 5 | The 

Notice te be When the exceptions are filed to the defendant's anſwer, the n | 

given A filing plaintiff's attorney is to give the defendant's attorney notice a ſhi 

ee thereof, that he may adviſe whether to allow crak them ; Gefa 

5 for otherwiſe the defendant would have no benefit of the ficat 

* 440 time given him by the 25th rule; not knowing of the ex june 

ceptions, until ſerved with a ſummons to attend the ba- proce 

ron. f . 

ee : | - 8 '] 

III: the caſe of Beft againſt Leeiy and others, in this court, ſolve 

5 Wt Trinity 17 38, it was determined, that notice of the exceptions coun! 

being filed, ſhould be given to the adyerle party, four day plain 

before the order of reference is moved for. bbly 

FILA 2:2 (1 . be ra 

Plaintiff cannot The plaintiff cannot refer exceptions, to a firſt anſwer, un- b abl 

refer exceptions til four tage after they are filed; but upon a ſecond anſwer pe 
tons ol Ove 7 dy Wy ieferced fmedinly. OO 

days after they are filed, | may | 

ſhould 


II thedefendant If the defendant apprehends that the exceptions are for de” 
== 5 the lay, as to continue an injunction, c. he may waive the fou: 
| 1 1 ays, and may, upon motion of his attorney, obtain an orde" The 
may waive the for the plaintiff to attend a baron, fo as to procure a report in alice, 
time given him a ſhort day, 'or that the order of reference may be diſcharged; v lun 
by the rule, and and if the plaintiff neglects to proceed to procure a report, in 
3 A four ſitting days after ſervice of the 3 ty the court, upon 
— * — 4 motion of the defendant's attorney, and on producing the 
report, or dif. faid order, an affidavit. of the ſervice thereof, and a certi- 
chargethe order- ficate from the chief remembrancer of na report wy filed, 
of reference, will diſcharge the order of reference abſolutely. And then, 
rd 8 the if the firſt rule to diſſolve has been obtained, (which is uſually 
in eon, moved by the defendant's attorney * on the coming in of the 
441 anſwer, and before the exceptions are filed) on affidayit of ſer- 

| vice of the order to diſſolve, and certificate of no cauſe being 

ſhewn to the contrary, and on counſel's motion thereon, the 

_ injunction ſhall be diſſolved abſolutely ; but if the firſt rule to 

diſſolve has not been ſo obtained, then the defendant's attorney 


is to-moye the rules to diſſolve in the uſual manner. 
x I 5 5 7 hy \ » * n 99 „ r 


. The Vke pre- The proceedings are the . upon a reference of the ex- 
deter, © geftlone where a further anſwer is fed. 


| reference, : 
x : | Thi 


is is the preſent practice : See the caſe of Bowman againſt The ancient 
1 A 3: But it is productive of delay, for which method of pre- 
theſe injunctions are | calculated, and an unneceſſary ceeding dif 
expence to the defendant in equity, who is plaintiff at law. 2 but 
The former practice was thus: The defendant's attorney upon ple, _— 
the exceptions being filed, might immediately obtain an order 
for the plaimiff to attend a baron, ſo as to procure a report in 20 
a ſhort day, or that the 3 ſhould be diſſolved, and on ee 
le fault thereof, and on afhdavit of ſervice of the order, certi- 
kcare of no cauſe, and motion of counſel thereon, the in- 


junction was diſſolved, which ſeems a reaſonable method of 
proceeding. | e 8 . 


If the anſwer be reported full, the injunction ſhall be dif- « 442 
blyed, but not until the report is confirmed, and then upon When the re- + 
counfel's motion, it ſhall bo diſſolved abſolutely ; for the port of a full 

laintiff has a right to except to the baron's report, and poſ- anſwer is con- 
4 P 18 port, and po 4. 
| iy the exceptions may hold : Bur note, an injunction may firmed, —_ 

te raiſed upon the baron's report of a ſhort anſwer, before it till Lies 

i abſolutely confirmed, and the. cauſe of the difference In ar an injun 
* theſe two caſes ſeems to be this; that in the one caſe, the fa- tion may de 
* ality may be greater than in the other; for upon diſſolving raiſed on a ba- | 
£ the injunction, the plaintiff in equity who is defendant at law, ron's report of 93 
nay be deprived of his liberty, and if afterwards the report * Wort anſwer, x 


ſhould be ſet aſide, the injury could nat be repaired. 2 OR 


— 


* 


o* 


Jr The rule to refer the exceptions is entered of courſe in the The rule for 

* ace, at the inftance of the plaintiff's attorney, and there is referring excep- 

d; v lunited time for entering it. N 1 #1 ym os 

m | M0} "IF, | 1 

pon Upon an exception to anſwer before lord chief baron Mac- Of anſwering 

the feld, it was determined that to matter of argument in a the argument, 

rti- Wil, it is not incumbent on the defendant to make particular * 4 42 | 

"ay nſwer; neither to 8 interrogatories in a bill, if the bill. and en | 
en, me be * not charged before to warrant the ſame interrogato- inte ing 

ally les. 5 oper a : _ — 2 * 3 

the . excepting to ag- 4 

* ſwers in fuch cales. | J 

xeing f n | 

, the . j Ke” 4 8 . 1 

le to Ya plea is to ſtand for an anſwer, without liberty to except, Plea to ſtand be +I 

ney WE” blaintiff may except to the reſt of the anſwer. Moſeley's ananſwer with- | 
13 . 74. : s out Icave to ex- 


=>, | cept, plaintilf 
may except to the reſt of the anſwer. 


Where a defendant anſwers to rt, and pleads to all other Anſwer to patt, 
ners not anſwered unto, the plaintiff cannot put in ex- and plea to 
ions to the anſwer, till he has firſt argued the plea, of ob- reſidue, plaintiff 


ted an order that the plea ſhall ſtand for an anſwer, with mages e244 
. Gy F auſwer, 
de plea is argued, or that it be ordered to fland ſor un anſwer with liberty to cxcepr. 


liberty 


Thi 


1 - N 5 
* 27 r of a ? a 8 7 > * 128 N % : l " WY 
eat LA is” x * af ay 9 41 * * l » 4 - F "_ * * 
a \ a * . 5 - 
4 1 N t \ - 
. 


e . 


Ten, Kc. 
liberty to except io the matters not pleaded unts.” 1 Vn 
See page 150, &c. Tule, Anſwer, Demurrer, and Plea. mh 


| If after the plaintiff hath ſerved the defendant with na if 
dant — to pro- of exceptions being filed, and the four days for allowing, or ſec 
e plaingl® conteſting the exceptions are expired, he delays. or neglech exc 
. N neg 

ſecute cha ex- to refer them, the defendant's attorney may, on motion, ob. ; 

_  Ceptions, tain an order, that the plaintiff may proſecute his exception 
11 and procure a report in a ſhort day, or that the exceptum 7 
may be diſcharged; and if in four days after ſervice of u m 
order, the plaintiff does not take out the order of "reference, por 
and ſerve the defendant with a ſummons to attend the baron, anſ 
444 the court, on affidavit of the ſervice of the order, m but 
e the chief remembrancerꝰs certificate of no report being filed, 7 
6 will, on an attorney's motion, diſcharge the exceptions 1b Pill 
. Dlutely. | war 1 i v 
e | 1 | | pol 
Tha proveed: The order. of reſerence being taken out, and ſhewn to the ox 
Lene, when baron, or left at his houſe, or chambers, with his clerk, a 
2 defendant the requeſt of the plaintiff's attorney, he iſſues a ſummo * 
os not attend. appointing a time and place, uſually his own chambers, and * 
Rf 4+. ſometimes the Exch:guer chamber, for the parties concerned u ; 
e attend him, on the exceptions, taken by the plaintiff to th for 
1 inſufficiency of the defendant's anſwer 3 and there being on . 
hap ſummoys, regularly ſerved, together with the order of 50 

* ference, if the deſei / ant doth not attend at the time appointed 
| by the ſummons, the baron will proceed to make his reportd A 
; ie inſufficiency of the anſwer, according to the exception *"* 
| then before him; and this is a report ex parte; and therein — 

opare ex Pts the baron takes notice, that he having been attended by the 

| wat. plaintiff's counſel and attorney, and none attending for th 
AF {20 deſendant (though duly ſummened) he reports ſo and ſo B 
| And this report is not to be excepted to. See Page 433. 
| „Vote, in Chancery there muſt be an affidavit of the ſerie 1. 
—* 445 of three ſummonſes produced to the maſter, before * he win - 
| report ex parte; but in this court the baron does not require am o 
. affidavit of the ſervice of the ſummons, but relies on M bee 
| averment of the plaintiff's attorney for ſuch ſervice. 5 
| Rh | 3 3 t t] 
The 8 If the counſel and attornies for both parties, attend E orde 
ee wen baron at the time appointed by the ſummons, he hears ten cep: 
} 4 on the bill, anſwer, and exceptions, and delivers his opimo the 
in the preſence of the parties attending him, on the one fd an 
„ or the other, as the matter appears to him, and afterw ag chie 
1 makes his report; but if there be any matters of difficulty . he, 
the caſe, the bill, anſwer, and exceptions are left with UW the, 


baron, and he takes time to conſider thereof. 


. 4. 4 X ' : 3 
0 7 © uh 4 * ” 
: a 

— WE... 

; F 4 122 

— 2 4 * 'y 

X 7 
* * N 1 

Exteptions, &c. 
. : 


ſhort as to the firſt-exceprion, he baron proceeds no further, 
nd the defendant muſt anſwer over to all the exceptions: 80. 
if the firſt exception be full, but the anſwer is ſhorr as to the 


tice WW (cond exception, then the ſecond — and all the other 
+ exceptions, except the firſt, muſt be auſwered; and this is the 


o 


Ir there be more than one erbeptian, and the anſwer is des.. 


vb” 8 3 * 


” ICP i 


| Py conſtant practice. | | 8 

be the barons have ſometimes proceeded in the ſame And the pre- 
this manner on a reference upon a ſecond anſwer, and have * re- 2 on A 
. ported generally, without reporting in what particulars the 9 
= anſwer was ſhort, and ſometimes they have reported ſpecially; 440 
* hut in the caſe of Moore and Carter in this court, Eafter term 1 


1753, a general report was made on a reference upon a further 
— bir this — on ſolemn debate was [fe aſide; and 
it was determined, that on a re-reference, the regular way is to 
point qut the matters excepted to, which remain unanſwered, 
and that for the future in all orders of re-reſerence, the baron 
be defired to inſpect the bill, anſwer, exceprions and further 
anſwer, and to report whether the anſwer be full, and ſuffi- 
cient in the points excepted to, or any, and which of them, 
or not: And the court declared, they would have it under- 


for the plaintiff ſhall give notice to the attorney of the oppoſite 
party, of the exceptions the plaintiff will rely upon. T7; 


given to the attorney for the party in whoſe favour ir is made, 
whomay forthwith move the court for the firſt rule for con- 
krming the report. FS, n 


1 


wnfirming a “ baron's report, a rule ſhall be given for con- 


wichin four days next after ſuch motion, ab/que motione But 
this rule is partly altered by the preſent practice; the firſt rule 
for confirming a baron's report (whether the report be ex parte, 
or on the attendance of the parties,) being now uſually moved 
by an attorney without notice, and the order is drawn up that 
the report ſhall ſtand confirmed, unleſs good cauſe be ſhewn 
© the contrary, in four days after ſervice; and a copy of this 
order is to be ſeryed on the adverſe atturney ; and if the ex-- 
ceptions to the report be not filed, in four days ſiting after 


tend i 
rs then 
; opinio 


an affidavit of the ſervice. thereof, and a certificate from the 


the court will make the order for confirming the baron's re- 
port abſolyte. © OO Ie 


} 


If 


food, that, Ly future, upon the reference, the attorney. 


| . 
And the report when drawn up and ſigned by the baron, is 


By the 26th rule pars, it is ſaid, that upon a a Wr We : 


firming the ſame, if exceptions be not taken, or cauſe ſhewn | 


the ſervice of the order, then, upon producing the order with - 


Chief remembrancer, that no exceptions are filed, or cauſe. 
ewn, and upon motion of the plaintiff's attorney thereon, * 


A | : | 
© Exceptions, Ce. 
- How the de» If the plaintiff, after he hath ſerved the defendant with : 
ſendant is to ſummons to attend the baron, fails to appear, the court, on 
Proceed, if the motion of the defendant's attorney, will make an order tha 
| 1 the plaintiff do attend to procure a report in four days afier 
fbummons. ſervice thereof, or? the order of reference to be diſcharged, 
1448 and if the plaintiff. doth nat within that time ſerve the defer. 
5 5 dant with a ſecond ſummons to attend the baron, the 
upon being informed thereof by the defendant's attorney, and 
on his producing the ſaid laſt order, and an affidavit of the 
ſervice thereof, will make the laſt order abſolute, and diſcharge 
the order of reference. | | | 


% 


# t 
— 


lbidem, If the plaintiff takes our and ſerves a ſecond fummons on 

the defendant, and that the counſel and attorney for the defen- 

dant appear at the return thereof; but the plaintiff till make 

default, in ſuch caſe, the baron will, at the inflance of the 

| | defendant, report on the anfwer and exceptions ; and this is 

Report ex parte an ex parte report for the defendant, and is to be drawn up, 
2 defen- and proceeded on, as on a report ex arte, for the plaintifl. 

XR “UL. By the zoth general rule, if on reference to a baron, of ex- 

The coſts to be ceptions to a ſhort anſwer, the ſame be certified tull and ſuff- 

paid on a full or cient, the plaintiff is to pay unto the deſendant forty ſhilling 


a Sea coſts, within two days after the report, or an attachment to 
covered. iſſue for the ſame, againſt the plaintiff of courſe: But if it 


| appears by ſuch report, that the defendant anſwered ſhort, he 
449 is thereupon to pay forty ſhillings cofts, and “ upon the ſecond 
- Os a third ſhore ſhort anſwer three pounds; and upon the third four pounds, 
anſwer, defen- and for non-payment thereof attachments, and other proceſs 
dint to be com- of contempt to iſſue of courſe, and to be commitreq until he 
mitted, er be examined, and anſwer fully to al interrogatories, 
e eee touching the points defective in his anſwer, and enter into re- 
7 cognizance to the plaintiff to perform the decree of the coun 
No new ex» upon the bill, if the plaintiff prays the ſame: And no new 
ceptions. exceptions are to be inſiſted on, but what are put into the firſt 
D:fendant to anſwer. And if the defendant fails to anſwer within four days 
anſwer over if aſter confirmation of the report, and pay the cofts, then pro- 


four days aſter a 
_ 2 pro- ceſs of contempt to iſſue of courſe. 
cels. 


Defendant's an- This method of obliging a defendant, after a third ſhon 
ſwering in cuſ- anſwer, to anſwer in cuftody, is agreeable to the practice of 
-- ,tody after a the civil law; for there, if the defendant, or Reus had been 
third ſhort an- examined three times upon the libellus articulatus, and had not 


—_ 8 anſwered to the ſatisfaction of the judge, he was contumaci 
rractice of the and it was either taken pro. fear 2 cr he was obli yy gu 


civil law, ſwer in vinculis. 


"a 


* 
nd 
- 


FILA AES 


Where the defendant hath anſwered the interrogatories, if Anſwer to the 
they be not full, the interrogatories and anſwer, are to be re- Perſonal inter- 
ferred to a baron, to report thereon, * and it was ſo deter- Mey As: 
mined in the caſe of Smith againſt Brianfon, in this court, Eafter r * ood 
term, 1752: And in this caſe, the plaintiff's counſel inſiſted to be referred te 
(which the court did not contradict,) that where a defendant a baron. 
put in a third ſhort anſwer, the plaintiff is not confined to 460 
the exceptions, but may turn the whole bill into interrogato- On a third ſhort 
ries: And it was ſo held in the caſe of M Donnell againſt Lynch, anſwer, he 
in this court, Trinity term, 1744. 5 


interrogatories, the plaintiff is not confined to the exceptions, 


And to compel a defendant to put in a further anſwer to the If the deſendant 
dill, where the anſwer is reported inſufficient, or the excep- to put in a 
tions tothe anſwer are allowed, the plaintiff is not obliged to n plaintiff 
ſerve him with a new ſubpzna; for the defendant (unleſs he need not ſerve 
be intitled to a dedimus) is of courſe to anſwer over in four him with pro- 
days, unleſs the court ſee reaſon to grant further time on ap- ceſs, and the 

ication : If he be intitled to a dedimus, he is to move for time time the defen- 
to anſwer until the next following term, as is before directed. 2 — 
dee title Anſwers, &c. © „ 


By the 27th general rule, where a plaintiff takes exceptions . RULE. 
to 1 defendant's anſwer, and doth not proſecute. them at 10. — 
furtheſt by the middle of the next term, after ſuch exceptions by the middle of | 
ere filed, the court, upon motion, will thereupon'over-rule thenextterm af- 
che ſame. | 535 0 . | 
8 ö . to be over · rule 

HO, 4 2 „ 

In the caſe of Boyd againſt Boyd and others, in this court, it exceptions be 
Trinity term, 1750, the plaintiff filed exceprions to the defen- referred for pro- 
dant's anſwer, after the time for excepting by the ordinary lizity,the defen- 
rule of the court was expired, without any ſpecial order ob- _ . 
tained for that purpoſe: The defendant referred the exce * rover 
tions for prolixity, and afterwards moved by counſel to ſet larity. | Rey 
them aſide for irregularity : But the court were of opinion, 
that the defendant by referring them for prolixity, had waived 
any irregularity which might have been in filing them, and 
would make no rule. 55 


— 


If the olhimiff ſhould move for an injunction u uity, If plaintiff * 5 
wnfeſſed in the defendant's anſwer, it is ſaid, 932383 * excopt to an an- 
terwards except for inſufficiency ; for upon his own motion [Wer for inſutk- 


he hath admitted an anſwer which muſt be ſuppoſed to be a fiene, alter he 
full anſwer, as a ſhort 'anſwer is not deemed © gyor ad Sed — 

Yer. But the proper method, is, firſt to except, and then equity confeſſed. © 
b give notice of a motion for an injunction on equity confeſ- | 


led, without prejudice to the exceptions. 


* 


By 


* 


15 ang eg «nc faid, the court will not give leave to amend or add an excey 


auſwer, in cafe dice to the coſt, as aforeſaid, and then, another rule 


Ante, will 1 part, & and to move to enlarge the time for procuring the paid 


— 


Plaintiff cannot. By the:40ch rule aforeſaid, the plaintiff is concluded 
Aud i his er- e ions, and ſhall nor add any new exceptions to ® thy 
. | — but in te the firſt anſwer, fo that we thing material be un. 


A coming aa pe If the further anſwer be ſhort, che plaintiff (as has been fi 
- Plaintiff's at- 


| Where the time In the caſe of Wright againſt Hogon, in this court, Eal tem 
to procure = 1756, it was mentioned by Mr. Malone, and agreed to by the 


ſwer, and why. 


* * 
* 


— 


" * ' , {+ 
8 f p „ 0 * þ 
"Exceptions, Sc. 
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* 


by amend; an{wered, I ſe no method the plaintiff hug of being reli 
mn | rind Sul Feet Ex 


ing the bill, oo but by amending his bill, or 


it, ayi 
by diſmiſſing it, and filing a new bill. See Bunbury Rep. 46, . ; 
tion. | 


* 462 


ſerued by the before) may re- refer the exceptions immediately: But note, 

e if the coſt on allowing of the exceptions, or of the baron's 

orney, in re- , | You? 

referring on a report (as the caſe is) be not paid, the plaintiff's attorney mul 

— there be careful that he enters firſt a rule to re-refer, without ap 
in 


the coſt of the 


Exceptions, &c. 


uſual way, to re-refer in general. 
be not paid. | | 


report of a ſhort | g - Fn. : . 
N court, that where there is a limited time for procuring a n. B 


. port on exceptions to a ſhort anſwer, and that there have been WW hall 
— ne ”=-t_ attendances before a baron, and that the anſwer does appeat ſhilli 


over, and that to be ſhort in part, but that the report cannot be procured i forry 


anſwer is the time appointed by the order, that the er method js, to be 


dort, the court, to get a certificate from the baron, that the anſwer is ſhort in er, 
on baron's cer- « 


: . | rt. : with 
wn, huh time. Port. Je | 3 bret 
453 . * 4 * : 3 In the 

exceptions to Exceptions cannot be taken to an infant's anfwer, becaul ” 


an infant's an- he is not bound by it, but may amend it when he becomeigl 
age. Bunb. 338. ty | If. 


— 4 4 a : 2 
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Exceptions 10 the Barin's Report, and the Proceedings - — | 
WEET: [5 T9 Of 7fe 1 boron Ws ns 


' 


1 


LTHOUCH in this court the exceptions, to anſwers, for The baron's ge- | 
inſufficiency, are referred to one of the barons or Judges pu not conelu- | 
of the court; yet, for this purpoſe, he ſeems to be as it were en may be | 
detached from his judicial capacity, and to act in this caſe 5 i 
only as a minifterial or ſubordinate officer of the court: 
wherefore his report in not to conclude either party in this, or 
any other caſs whatſoever referred to him; for either party 1 5 
has a right to appeal from his report, to the judgment of the gut not if it d 
court, except it be an ex-parte report, * and this appeal maſt 'a _—_— : 
de by way of exceptions to the baron's report, and ſuch * ex- parte. 
ceptions are to be drawn and ſigned by counſel. "#454; 


By the latter part of the 26th general rule, if exceptions RULE. 
ſhall be taken to a baron's report, the exceptant is to pay forty The coſt to be AU 
Ru to the attorney of the other party, and to depoſite Paid on except | 
forty ſhillings more with the chief remembrancer, which is g te . K 
to be paid to the other party, if the ſame be ruled againſt the | 

exceptant : But if it be ruled for him, his own money to be $5208 
paidback-to him; that is to ſay, the forty ſhillings depoſited _  *_ \ 

vith the officer, and the forty ſhillings paid to the attorney as {4-5 oh 
aforeſaid. And that all ſuch exceptions be ſet down of courſe, The time for- | 

in the 2 of cauſes to be argued, within four days after ſettingdownette | 
fling the ſame, giving notice thereof, as aforeſaid,  <xceptionsto be 


Ifexceptions be r are to be The exceptions _ 
argued in court by counſel. Kar 3 133 
6 | gued by counſel. | 
By the 43d general rule, pars, all exceptions to reports are RULE. | | 

to be ſet down to be argued by the attorney concerned, with- The time for | '" 


” 
—— NS 
* . 
* 


- 


a four days after N N on ſuch day as the officer ſetting downthe 


all appoint, or on default of procuring the ſame to be ſet exceptions to b 1 
bn to be argued, the ſame is * to be diſallowed by an f or- "&«,.. | 


455 | 


Fon .... 
Kt if it hath been obtained irregularly, or by ſurpri court 5 
UC and motion of counſel, will retiens the ng 8 


f This part of the tule is altered by the preſent i; Srl 6 
** for the party in whole favour the report is, Las the coute to ha vo 
Ru 2 and diſcharged, upon n 


Exceptions, &c. 


It not ſet down der to be taken out of courſe without motion and the plain: 


in time to be tiff may then take out proceſs to enforce the 
over-ruled a * 


diſcharged. od make an anſwer, and to pay forty ſhillings coſts. 


The order for "The order for ſetting down the exceptions to be argued, 1 


— HEATER to be ſerved on the oppoſite party four days excluſixe before 


ſerved. the day of hearing. 51 
No matter to be No matters are to be inſerted in the exception to a baron'; : 
inthe exceptions report, but what are offered before. the baron on the reſer. th 
not offered be- 4 | 8 f 
fore the baton 8 tie 
on thereference. ot! 
Report and ex- Upon hearing report and -exceptions, where ſome of the or 
e SAC exceptions have been. allowed, and ſome over-ruled; it ha or 
re nnd, been ordered, that the coft depoſited, ſhould be divided pro- (a 
ruled, coſt depo- portionably, according to the exceptions allowed and orer- Wa 
fitcdto be divid- ruled. th 
ed proportiona- | cal 
"3 firſt anſwer If the plaintiff excepts to the anſwer, and the exceptions = 
de reported in- are referred, and the baron certifies the anſwer inſufficient in 
ſuthcient, _ the points excepted to, and “then the defendant fully anſwers 
_ the charges of the bill, and it happen that the mn, rinN ex- lx 
— WT the ceed the charges, and the baron upon a reference of a ſecond the 
bill, yet defen- anſwer, reports that inſufficient likewiſe in the points excepted tha 
dant muſt an- to, and the defendant excepts to the report, and inſiſts that the 
ſwer the excep- he had anſwered well, having anſwered all the matters 0 fat 
| b ae. o he the bill, yet he is alſo to anſwer all the matters of the excey- ſely 
= * tions, as well as of the bill, he not having excepted to the bar 
* 456 firſt report. Criſp againſt Nevil. 1 Cha. Ca. 60. — 
joint and ſeveral Three defendants put in joint and ſeveral anſwers, whic dan 
anſwers repgrt- are reported inſufficient, two of them waive exceptions, th yet 
ed inſufficient, other infiſts upon having his argued, allowed. Hl. 46. tion 
— ant ' Har. Ch. Fact. 437. 2 Edit. the 
waive exceptions, third defendant may have his argued. ul 
* g 
If the baron re- If the baron reports the anſwer inſufficient in one ſinge . 
——— anſwer exception, the deſendant muſt either except to the report, oil daß 
— ker ſubmit to anſwer according to the report; if he doth not ex Ae 
tion, the deſen- cept, but ſubmits to anſw er over, he muſt take care to pu ii cone 
dant muſt either a fall anſwer, for having once ſubmitted to anſwer over, 
ſubmittoanſwer hath allowed the judgment of the baron to be good again 1 
or except to the him; and in this caſe, he ſhall not inſiſt by his ſecond anbv: oy 
baron's repoſt. that he ought not to anſwer the exception; nor ſhall he ( = 
* 457 the caſe * a ſingle exception) after he * has ſo ſubmitted i * 
anſwer over, except to the report, and bring it on for d an 
judgment of the court, whether he ought to anſwer over 1 
N not ; for this he might, and ought to have done at firlt ; ar repor 
there he would have had the opinion of the court, wow Wobr 


nv 


: 4 


unfwe we poor tact; which upon hisſecond | 
te car never have; becauſe he hath concluded himm- + 
elf by ſubmitting to anſwer according to the report. 


, UI But it is conceived, this rule dbes nor hold good men caſes; In ſome 
fore for where the baron reports the anſwer inſufficient in four, the above 
five, or more exceptions, it often: falls out that one or two of B* 


may get leave _ 
tions, which: he knows to be againſt him; bur as to the 9e to the 


others, if he is adviſed his firſt anſwer is full in thoſe _—" 83 
the or if they are of ſuch a nature as ought not to be anſwered, 
* or are altogether immaterial, the defendant may in this eaſe, 
pro- (and notwithſtanding he hath put in a further anſwer) after- ' 0 
AH wards except to the baron's report, and have the opinion of h: 
the court thereon; and it was never held, that he was in thar *. 
caſe, concluded by the report, or bound to anſwer according 
. to the report. " 12 
tions 8 | 5 
A Where a baron reports an anſwer inſufficient, in four, five, * 468 | 
ag. ix, or ſeven, or more exceptions, and the party excepts to tf the court be © 
*. the report, if upon arguing thereof, the court are of opinion, of opinion that 
epted that the defendant ought M anſwer the firſt, ſecond, or third, the defendant 
1. they rarely go on any further; for if any one exception proves ught to Wſwer 


fatal, and muſt be anſwered, the court ſeldom trouble them- . e. 
ſelves to go into the other exceptions, but uſually ſay, let the As they fob 
party anſwer according to the report, or at his peril : But yet dom go on any 
there may be ſome caſes, where the court will indulge the further, but 
party to go into the reſt of the exceptions ; as if the defen- make the de- 
dant's counſel admit one exception to be againſt them, and * * 
yet ſtrongly inſiſt there is nothing in any of the other excep- 

tions; in this caſe, (though rarely) the court will enter into ö 
the merits of the reſt of the exceptions ; but if they do not. \F 
yet it is conceived, that the party is only bound to anſwereſuch * 2 
3 he knows to be againſt him; and that if his ſecond anſwer WEE 
8 reported againſt him, he may except and demand the judg- FF 
dent of the court, whether his ſecond anſwer is good and 

lafficient ; and ir was never thought, that the parry was in 


e #1! events, bound to anſwer according to the report, or to be 

put concluded thereby. e | 

yer, | | of 

again 1 * HE: 1 ab 

RF There are other caſes, where exceptions are taken to the Where the de- 
be (i anſ\ver, and * where the party hath not anſwered them at all, — on 
itted . dur infifts on his right, and that he is not bound, or ought to — 5 

for th 


| | baro 
report according to the exceptions, and leave it to be determiaedby the court, if the defendant 
Uxhr or ought not to anſwer. 88 8 | 


mſver them ; and in this caſe the haron generally reports, — _ ' 
xcording to the exceptions ; becaufe he will not take upon 2 enen 1 

3 | 
. 2 bimſelf 39 


. 


+ , 


$ 2 
« ” 


[ 


+ aſide, but the 


% : ' 
* » , 
K 4 2 
7 ITS... 


himſelf to judge how far the defendant ought, er oügbt pt 

do anſwer, but leave it to be determined by the eur; and 

' when it comes on upon an exception, the court frequent 

diſpenſes with the defendant's not mots. the eXCePtiong, 

+... eſpecially where they appear to be immaterial or in matters af 
1 title. 5 W with 


* 


not to beſet heating the exceptions to it, the report is not ſet aſide; the 
exceptionstothe courſe is ta re-refer the exceptions to the defendant's anſwer 


anſwer to be to the baron: So agreed in the caſe of Wright againſt Higar ig 


res referred. this court, Eaſſer term, 1756. 


Court divided, Where, upon exceptions to anſwers. the court are equaſh 
overruled of divided, the exceptions are oer led of courſe. Bunb. Reg ij. 


courſe; 


"+ ul 460 | * Exhibits, 


Exhibit what, 


WI E RE a deed or other writing is in a ſuit in Chani 
exhibited to be proved by witneſſes, and the examiner, 
or commiſſioner appointed certifies on the back of ir, that 
the deed or writing was ſhewn to the witneſs to prove it, at 
the time of his examination, and by him ſworn to; this i 
called an exhibit. F 


— — 


What is te be And where letters or other papers, or writings are by the 


— bill required to be viewed, and indorſed b the defendant, and 
tn toe. he to fer forth whether the. name ſubſcribed thereto be his 
© hand-writing, or the hand-writing of another, theſe are alſo 

. called exhibits; and the plaintiff's attorney, or commiſſioner 
need not let the defendant fee or peruſe one word more of the 
enter, or paper than juſt the name; but the uſual practice i 


that the whole letter or paper is ſhewn to the defendant, and 


1 ? he, or his attorney, is p-:rmitted to take an abſtract of the date, 
7 Parties, and pur port of the exhibit. 
5* 467 Ad odd al iting proved by the an- 
3 | e, a letter or any other writing proved by 
"Fe ones by the ſwer of a defendant, can only be read againſt that defendant, 
Anſwer ola and cannot be read againſt any other defendant in the cauſe, 


ddeſendant, to be Unleſs proved by de poſitions. 


evidence inſt 
oy — ; | | W here 


mos Zr 


he 
de: 
the 
ex; 


8 
- Py 
2 # 


: ; . e bh 
323 
| Wherg the wirneſſes to a deech are dead, it cannot be proved witneſſes to x 
dun cer by ſimllitude of hands ;. in this caſe, it Ly ay deed, &. dead, 
| an interrogarory * Nor can a letter, or a recei pt, ar any other the deed to be 
| writing be roved viva woce by ſimilitude of hands as an ex- proved by an 
f bibi. unleſs it has a living wiineſs to it; it muſt be alſo interrogatory, 
hibit, u n * and a letter &c. 
] red by an incerrogatory ; for the proof by ſimilitude of cannot be prov- 
nds is uncertain, and may be conteſted, which would take ed viva voce by © 
up too much of the time of the court: So determined in the fimilitude of 
caſe of Row againſt Creagh and others, on the hearing in the band. 
Exchequer, Hillary term, 1748. WS e ee 18 8. 


— 


24 0 - 


The plaintiff had an order to, prove a deed wiva wore at the Ibidem. 
hearing z ir happened that all the witneſſes to the deed were 
dead, and the plaintiff produced a witneſs a: the hearing to | 
ly proye their n but this he was not permitted to do; but n 
J. the maſter of the rolls put off the cauſe, and “ gave liberty to # 463 
| examine in the office to prove the deed, notwithſtanding pub- * 
lication had paſſed. Preced. in Chanc. 64. | 


It is alſo held, that no will of land ſhall be proved as an A will of land 


exhibit. Bunb. Rep. 310. _ — - "5g 


It is often neceſſary to have the liberty to make uſe of de- Depoſltions 
poſitions on the hearing, ſaving exceptions ; ſo it is to prove made uſe of on 
exhibits, as deeds, copies of records, notes, ic. nie — we 
court will grant npon an attorney's motion ; and yet py ce viva voce ſaving 


but the execution of them ſhall be proved viv wece ; becauſe exceptions. 
ery 3s the witneſs might have ſeen the 3 it might be an But the execu- 
4% inlet to perjury. Moſeley's Rep. 381. tion only to be 


proved, 


The court has adjourned the cauſe on the hearing, and have Cauſe ad 
given leave to prove exhibits viva wcez but ordered that they d and liberty 
ſhould be particularly ſet forth in the order, and that it thould 938 
be ſerved on the adverſe party, _ | N 


the 
[od 1 vhs The order t 
"his t ſhould ſeem proper that the order to prove exhibits, e oretr to 
% WY "herein the papers to be made uſe of are particularly inſerted, * 80 be- 
:oner WY ſbould be ſerved on the “ oppoſite attorney, ſome convenient fore the hearing. 
# the BY (ime before the hearing. | | 


Wich regard to examining witneffes, viva voce to prove ex - Proceedings on 
hibits, it is incumbent on the party who is to examine, to Proving its 
produce his wirneſſes in court at the hearing, (having firſt ob- WEI 
tained an order for that purpbſe) and alſo the exhibits, which * 
we delivered together with the order to the officer, and the * 
court examines the witneſſes accordingly. | 


And the exhibits to be proved, muſt be particularly men- ider. 
ned in the order, and they may be proved at any time 3 


— 


* 


i cha ie n es tbe heard; 
Gi e cauſe. And the for the-oppolite- 
on Wy "tend; if he does a der 

Aung the court; or they will attach him: — — 
0 malt te ferved on him four days. at leaft, before thi dy 4 
proving the exhibits, and an vit thereof — 10 


uce to the n. * 


Exhibits. 3 Exhibits proved by depoſitions, muſt be ſhewn — . 
2 6 8 ing, if the ny would . any benefit wi them, hen 


Tos Lo eng , Equity, 123. See title, Witneſſes, &. 


* 464 2A motion was made for an ordler to se an il 
The court will voce on the hearing of exceptions to a report ; but | 
not grant an the maſter of the rolls denied the motion, and that. ud 
order 3 prove ſuch order was ever made ; becauſe on nr EX 
Fearing of en you can argue nothing new, that was not ae 


4 


ceptions toa HMoſeley's Rep. 191. . 
- report. | i 
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